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PREFACE 


TO 

THE FOURTH EDITION. 


The fact that three Editions, constituting 3,500 copies, 
of this Work have heen sold, and that an American 
firm have thought it worth their while to issue an 
unautliorized edition in the United Stat es, renders it 
no longer necessary to apologize for its existence. 

Many of my friends and clients have expressed sur- 
prise that an Equity and Conveyancing Counsel should 
have written a treatise on the Law of Torts. The 
answer is, that every lawyer, whatever his speciality 
may be, ought to know the 2 )nncfpks of every branch 
of the law ; and, in my student days, my endeavours to 
fathom the principles of the Law of Torts were sur- 
rounded with so much unnecessary difficulty, owing to 
the absence of any text-book separating principle from 
illustration, that I became convinced that a new crop of 
students would welcome even such a guide as I was 
capable of furnishing. The result has proved that I 
was not mistaken. 
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Indeed, however useful the great treatises are for the 
practitioner (and to him they are invaluable), they ar© 
almost useless to the student. In the first place, to his 
tmaccustomed mind they present a mere chaos of 
examples, for the most part unexplained, and, in th(^ 
absence of explanation, seeming very often in direct 
contradiction. Wliat student without carefiil explana- 
tion would grasp the difference between Fletcher v. 
llytandfi and Nichols v. Marshiml for instance ? 

In the second place, the men are few indeed who 
can trust to tlioir memories to retain the contents of a 
largo treatise with accuracy ; and altliough that is not 
necessary, yet it is essential that tliey should accurately 
remember the principles of tht) law. 

For these and other reasons, I am led to the belief 
that if a student will thoroughly nua^ier this work and 
the companion volume (written on the same plan) by my 
friend and former pupil, Mr. Claude 0. M. Plumx^tre, 
of the Common Law Bar, he will know as much of the 
princij^lcs of the Common Law as will suffice to make 
him a competent general practitioner, and to pass him 
through his examinations. 

I do not assert for one instant that it Avill enable him 
to answer every case that comes before him, but I am 
not acquainted with any man whose mental stock 
enables him to do this. In the vast majority of cases 
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tlie practitioner wlio has any regard for liis own reputa- 
tion wdll turn to bis digests and his reports ; for, however 
well he may understand the principles of the law, it 
is only very long j)ractice indeed, or the intuition of 
genius, which enables him to apx>ly these principles to 
particular complicated facts with ease and certainty. 

In this Edition I have inserted some American and 
Colonial decisions, whicli seemed to me to be both good 
law and excellent illusiratiims of principles. 

To the student who reads this Work, my advice is, to 
learn the rnlcH thoroughly, and to read in the reports 
all such of the cases referred to in the text as ho may 
feel any difficulty in understanding. 

It only remains to render most grateful thanks to 
my friend, and pupil, Mr. Carleton Ilea, B.A., of Lin- 
coln’s Inn, Barrister-at-Law, wlio has kindly assisted 
me in the revision of this Edition, and in seeing it 
through the press, a work requiiing much care and 
patience. 

AETHUIt UNDEEHILL. 


1, Old Square, Lincoln’s Inn, W.C. 
June^ 1884 . 
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KULES KELATIXG TO TOETS IN GENERAL. 
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CHAPTER I. 


Of Injuries purely Ex Delicto, 

The Object of Law. The maxims of law,” says 
Justinian, “ are these : to live honestly, to hurt no 
man, and to give every one his due.” The practical 
object of jurisprudence must necessarily be to enforce 
tlie observance of tliese maxims, which is done by 
punishing the dishonest, causing wrongdoers to make 
reparation, and ensuring to every member of the com- 
munity the full enjoyment of his rights and pos- 
sessions. 


Public and Private Injuries. Infractions of 
law are, for the pur[ioses of justice, divided into two 
great classes: viz., public and private injuries. The 
former — commonly called crimes — consist of such 
olfences as, aiming at the root of society and order, 
are considered to bo injuries to the community 
at large ; and as no redress (-an be given to the com- 
munity, ex(!ept by the j)revention of such acts for 
tlie future, they are visited with some deterrent and 
exemplary punishment. 

Private or civil injmies, on the other hand, are 
such violations or deprivations of the legal rights 
of another, as are accompanied by either actual or 

b2 
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presumptive damage. These being merely injuries 
to private individuals, admit of redress. The l^w 
therefore affords a remedy, by forcing the wrongdoer 
to make reparation. 

Division of Private Injuries. But as injuries 
are divided into criminal and ci\il, so the latter are 
subdivided into two classes of injuries ex mdractu 
(which, perhaps, may bo said to include breaches of 
trust, trusts being considered as quani contracts) and 
injuries ex delicto; the former being such as arise 
out of the violation of private contracts ; the latter, 
commonly called torts, such as spiing from infractions 
of the great social obligation, by which each member 
of the state is bound to do hurt to no man. 

It is of the latter class that I am about to treat in 
this work. 

Definition of a Tort. A tort is described in the 
Common Law Procedure Act, 1852, as a Avrong in- 
dependent of contract ; ” but this does not convey any 
very clear idea of the nature of it. I shall not, how- 
ever, attempt to define what a tort is, but shall content 
myself with the less scientific but more intelligible 
method of describing it as follows : — 

Rule 1. — A pei\son commits a tort, and 
renders liimsolf liable to an action for da- 
mages, who (independent of any contract) 
commits some act not authorized by law, or. 
omits to do something which he ought to do 
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law, and by such act or omission either 
infringes some absolute right, to the uninter- 
rupted enjopnent of wliich another is en- 
titled, or causes to sucli other some substantial 
loss of money, health, or material comfort, 
beyond that suffered by the rest of the public. 

It will be perceived that two distract factors go to 
make a tort, viz. (1) a wrongful act or omission 
independent of contract (see Trtjce v. Bvlcher^ 4 (7. B, 
8GG) ; and (2) either a consequent invasion of another’s 
right (see AMif v. WJiit(\ 1 Sm, L. C. 284), or the 
consequent infliction upon him of some loss (see 
h '('■so}i V. Moor(\ 1 L(L llaijin, 48G). Neither of those 
two factors will, by itself, be sufficient to sustain an 
action for damages, although, as we shall see here- 
after, the first ma}^ under certain circumstances, be 
alone sufficient to sustain an action for an injunction. 

An invasion of a right, or the iniiiction of damage, 
unconnected with a wrongful act, is technically called 
a ({(omiion abi^qnc uijtirid^ the word daoumni being used 
to signify the invasion of a right or the infliction of 
loss, and the word iujoria being used to signify a 
wrongful act or omission, and it is a maxim that vx 
(la onto ((hHqiic injuria non oritur udio. Thus, as will 
be seen further on, great loss and misery may be 
caused by an individual with impunity, so long as he 
is careful to avoid doing an unlawful act or making 
an unlawful omission. 

It has been said, that although a dcmiumn ahsque 
lijurid is no ground for an action for damages, yet 
there are certain cases in which an injuria is sufficient 
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without a or, as it has been expressed, ex 

injur id mnr damno oritur actio. However, this latter 
maxim cannot be supported, unless we give very 
difPerent meanings to itamnum and injuria to those 
which they were used to signify in the first maxim. 
For it is certainly incorrect to say that a wrongful 
act or omission without loss or infringement of a 
private right will support an action. The sense in 
which the authors of ex injuria sine damno oritur actio 
used the word injuria was to signify a wrongful 
act or omission, injuring a private person, and they 
used damnum to mean only an actual loss. Used in 
these senses, the maxim is correct, but it is obvious that 
it is most misleading to use words in one seuse in the 
first maxim, and in a different sense in the second, 
and thei*efore the student should bear in mind that 
the correlation of the two maxims is a mere literary 
quibble, and founded on a fallacy of ambiguity, and 
that throughout this work, the word injuria is used 
to. signify a WTOngful act or omission {ex, gr,^ going 
■without excuse on to anotlier's land, or driving 
negligently, or causing a public nuisance*), and that 
the word (Ummmn is used to signify the invasion of a 
privatexight, however trivial, or the infliction of actual 
loss or damage. For the interruption of a right, 
however temporary and however slight, is considered 
by the law to be damaging, and a proper subject 
for reparation, and substantial damages have more 
than once (in cases of false imprisonment) been 
awarded, where the plaintiff’s suneundings were very 
considerably impieved during his unlawrful detention. 
But w'here no private right {ex. gr. liberty) has been 
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invaded by a wrongful act, then no action will lie 
unless the plaintiflE has sustained actual loss or damage. 

The reason for all this is very clear. In the case 
of the invasion of a private right, there is a particular* 
damage inflicted on the plaintiff, and that by means 
of a wrongful act, and therefore the defendant ought 
to make repai-ation. But where no private right is 
infringed, but merely an unlawful act or omission 
('ommitted or made, there the grievance is one pro- 
perly affecting the public and not any private indi- 
vidual in particular; and if every member of the 
public were allowed to bring actions in respect of it, 
there would be no limit to the number of actions 
*Nvhich might bo brought {Wintcrhotfon v. Lord 
Derby ^ L. R,y 2 Ejc, 810). The remedy of the public 
|LS by indictment if the unlawful act amounts to so 
icrious a dereliction of duty as to constitute an in- 
ury to the public. But if, in addition to the injury to 
he public, a special, peculiar, and substantial damages 
Ss occasioned to an individual, then it is only just 
that he should have some private redress (see Lyon v. 
Fi-shinonyerd* Co.^ L. R,, 1 Apjj, Ca, GG2 ; and Fritz 
V. llolmn, L, R., 14 C/r D. 542). Lot us now 
glance at some illustrations of the foregoing rule : — 

(1) If one trespasses upon another’s land, tliat is 
the invasion of an absolute right ; but if the trespass 
was committed in self-defence, in order to escape 
from some pressing danger, no action will lie in re- 
spect of it, because the law authorizes the commis- 
sion of a trespass for such a purpose ; .and, therefore, 
although there was a damnum — namely, a private 
grievance, there was no injuria or wrongful act, and 
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the trespass was consequently a damnum absque injui^iA 
(37 Hen. 6, 37, pi. 26). 

(2) Again, if I own a shop which greatly depends 
for its custom upon its attractive appearance, and a 
company erect a gasometer hiding it from the public, 
no action is maintainable by me ; because, although 
my trade may be ruined by the obstruction, yet the 
gas company are only doing an act authorized by law, 
namely, building upon their own land {Butt v. Im- 
perial Gas Co,y L. 2 Ch, App, 158). 

(3) A legally qualified voter duly tenders his vote 
to the returning officer, who wrongly refuses to re- 
gister it. The candidate for whom the vote was ten- 
dered gains the seat, and no loss whatever, either in 
money, comfort, or health, is suffered by the rejected 
voter ; yet his absolute right to vote at the election 
is infringed, and that by an unlawful act of the re- 
turning officer, and hence we have here an injuria 
and a damnum sufficient to support an action {Ashhj/ 
V. White, 1 Sm. L, C. 251). 

(4) A man erected an obstruction in a public way. 
The plaintiff was delayed on several occasions in 
passing along it, being obliged, in common with 
every one else who attempted to use the road, either 
to pursue his journey by a less direct road, or else to 
remove the obstruction. It was held, however, that 
he could not maintain an action, because although 
there had been an unlawful act on the part of the 
defendant, yet there was no invasion of an absolute 
private right, and no substantial damage peculiar to 
the plaintiff beyond that suffered by the rest of the 
public ( Winterhottom v. Lord Derby, Z. R,, 2 Ex, 316). 
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^5) The defendants left an unfenoed hole upon 
premises of theirs adj oining a highway. The plaintiff, 
in passing along the highway at night, fell into the 
hole, and was injured. Here the plaintiff clearly 
suffered a special and substantial damage beyond 
that suffered by the rest of the public, and accord- 
ingly he recovered damages [Hadley v. Taylor^ L. R.y 
1 C. P. 53). 

(6) The plaintiff kept a coffee-house in a narrow 
street. The defendants w’ere auctioneers, carrying 
on an extensive business in the same neighbourhood, 
having an outlet at the rear of their premises next 
adjoining the plaintiff’s house, where they WT^re con- 
stantly loading and unloading goods into and from 
their vans. The vans intercepted the light from the 
plaintiff’s coffee-house to such an extent, that he was 
obliged to burn gas nearly all day, and access to his 
shop was obstructed, and the smell from the horses’ 
manure made the house uncomfortable. Here there 
was a state of facts constituting a public nuisance, 
but there was also a direct and substantial private 
and particular damage to the plaintiff, beyond that 
suffered by the rest of the public, so as to entitle him 
to maintain an action [Benjamin v. Starry L, P., 9 
C, P. 400 ; and see also While v. Hind ley Local 
Board, L. IL, 10 Q. B, 219). 

(7) To give one more example similar to the last ; 
where a defendant, in the course of building opera- 
tions in a London street, greatly and unreasonably 
blocked up a highway, so that customers could not 
reach the plaintiff’s shop, it was held that the 
plaintiff was entitled to damages for loss of cub- 
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tomers, on the ground that he had suffered a 
partkniar injury from a public nuisance, over and 
above the injury which the public generally had 
suffered {Fritz v. Hobson, L. It, 14 Cb. D, 542 ; 
and see also Harris v. Mohhs, L. R., 3 Ejt, D. 268). 

Where Loss would have been suffered in 
any Event. It sometimes happens that a loss or 
damage may be attributed both to a wrongful act, 
and to some other distinct cause. In such cases the 
following rule applies : — 

Rule 2. — Wlieiv u jiorsoii lias been guilty 
of a wr()iigful act or omission, and some 
damage ensues from it, w]ii(*li damage would 
also have ensued in any event owing to other 
circumstances, the ])erson guilty of the wrongs 
ful act is not excnisi'd, hut it is open to him 
to sliow if lie (*an, that there is a substantial 
and asccrtainahlc jjortion of the damages fairly 
to be attributed sold// to the other i-irc.um- 
stances, and in tliat case he is entitled to a 
proper deduction in that resjx?ct (see JVitro- 
Phosphate Co. v. Loudon and St Katharine s 
Dock Co., L. E.,d Ch. D. 503 ). 

Thus where it was the duty of the defendants to 
keep a river wall at a height of four feet two inches 
above Trinity high water mark, and they only kept it 
at a height of four feet, and an extraordinary tide 
rose four feet five inches, and flooded the plaintiffs^ 
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w^kfl ; it was held, that as the defendants had com- 
mitted a breach of duty in not building their wall to 
the proper height, and that some damage having 
been suffered in consequence thereof, an action lay 
against them, although even if the wall had been of 
the required height the tide would still have over- 
flowed it ; James, L. J., saying : — ‘‘ Suppose tliat the 
same damage would have been done by the excess of 
height of the tide if the wall had been of duo height 
as has been done ; yet if the damage has been done 
by reason of the wall not being of due height, the 
defendants are liable for that damage arising from 
that cause, and are not excused because they would 
not have been liable for similar damage if it had been 
the result solely of some other cause ; and moreover, 
long before the tide rose even to four feet, it began 
to flow over towards and into the plaintiffs’ works, 
and of course the defendants cannot escape their 
liability for the damage so occasioned, because the 
tide afterwards went on swelling and swelling, even 
if it could be shown that the same damage would 
have been occasioned by that additional height of 
water if the wall of the defendants had been in 
proper condition. They had been guilty of neglect, 
and had done damage before the extra height had 
been reached, and their liability to the plaintiffs was 
complete when the damage was done. . . . No doubt 
if the Court- can see on the whole evidence [as they 
could not see in that case] that there was a substan- 
tial and ascertainable portion of the damage, fairly 
to be attributed mlvhj to the ejccesn of the tide above the 
proper height u'hieh it nm the duty of the defendanU to 
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maintain^ occurring after the excess had occurred, £|^nd 
which would have happened if the defendants had 
done their duty, then there ought to be a proper 
deduction in that respect ’’ {Nit ro- Phosphate Co, v. 
London and St, Katharine^ s Dock Co., L.P., 9 Ch, D. 
526 ; and see also Clark v. Chambers, L, 11,, 3 Q. B. 
D, 327, and Harris v. Mohbs, L, R., 3 Lx. D, 268). 


Of Injuriae, or Wrongful Acts. In the words 
of Pratt, C. J., “ torts are infinitely various, for there 
is not anything in nature that may not be converted 
into an instrument of mischief” (see Chapman v. 
Picker s(jill, 2 TFi/.s*. 146). It is, therefore, hopeless to 
attempt any definition of what constitutes a wrongful 
act or injuria, upon which an action for tort may be 
founded ; but, broadly speaking, tlio following rule 
may, perhaps, give the student some standard by 
which to measure particular cases : 

Rule 3. — A man is g’uilty of an hvjuria 
who, without authority or excuse, either — 

(a) Wittingly or unwittingly, without ex- 

cise, does any act, or makes any 
written or vcr1)al statement, which 
infringes upon any absolute right 
of another pex’son ; 

(b) Wittingly or unwittingly does any act 

which is forbidden 1)y law, or omits 
to do or perform some duty wliich 
the law casts upon him ; 
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(c) Omits to do something wliich a reason 
• able man would do, or does some- 
thing wliich a reasonable man would 
not do ; 

(d) Makes any false statement, either 

wi'itten or verbal, to another, with 
intent to deceive ; 

(e) Omits to make any statement witli in- 

tent to deceive in cases in which 
there is a legal duty upon him to 
make such statement. 

Roughly speaking, therefore, injnriw proceed either 
from misdeeds, neglects or frauds. 


Involuntary Acts or Omissions. Where the 
act or omission not authorized by law is committed 
involuntarily, no action lies. 




Rule 4. — No person is legally responsible 
for any act or omission not attriljutable to 
active or passive volition on his part. 


I do not mean to say that a man who sins from 
ignorance, and not from malice, is thereby excused. 
Far from it, for by reasonable inquiry he might set 
himself right (see Basclen v. ClarkHon^ 3 Lev, 37); 
and, indeed, on grounds of public policy alone, apart 
from metaphysical considerations, it is obvious that it 
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would be highly inconvenient and dangerous to admit 
any such doctrine. The above rule, differently put, 
means, in the language of an ancient justice, that 

no man shall be excused of a trespass, unless it be 
judged utterly without his fault 

(1) A horse driven by the defendant was alarmed 
by the noise caused by a butcher’s cart driven furiously 
along the street, and, becoming ungovernable, ran 
away and injured the plaintiff’s horse. It was, how- 
ever, held, that as the act was involuntary on the 
defendant’s part, he was not liable {WaJcenum v. 

1 B’n)(j. 213 ; Manzont v. Dovglafi^ L, iJ., 
6 Q. B. D. 145, and TilMt v. Ward, i. R., 10 
(I B. i). 17). 

(2) Under the Metropolis Local Management Act 
(18 & 19 Viet. c. 120), a duty is imposed upon the 
vestry, of properly cleansing tlie sewers vested in 
them. Under the premises of the plaintiff was an 
old drain, which was one of the sewers vested in the 
vestry. This drain having become choked, the soil 
therefrom flowed into the cellars of the plaintiff and 
did damage. In an action against the vestry, the 
jury found {iatrr (d'af) that the obstruction was un- 
known to the defendants, and could not by the exer- 
cise of reasonable care have been known to them. 
Held, that upon tliis finding the defendants were 
entitled to the verdict {Hammond v. Vestry of St, 
JPancras, L, R., 9 C, P, 316, and see also Losee v. 
Buchanan, 51 Hew York Rep, 476, in relation to the 
liability of the owner of a steam boiler). 

(3) It is a rule of law, that where one brings on 
to his property for his own purposes, and collects and 
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keeps there, any substance likely to do inj\iry to his 
ne^hbour if it escapes, he must keep it at his peril. 
Yet where the escape could not have been prevented 
by any possible means, he will not be liable, as will 
be seen from the well-known case of Nichoh v. Man^ 
kind (i. jB., 10 Ex. 255, and on appeal, L. R,, 2 Ex. 
D. 1). The facts there were as follows : — On the 
defendant’s land were artificial pools containing large 
quantities of water. These pools had been formed by 
(lamming up, with artificial embankments, a natural 
stream which rose above the defendant’s land, and 
flowed througli it, and which was allowed' to escape 
from the pools successively by weirs into its original 
course. An cxtraordlnarif rainfall caused the stream 
and the water in the pools to swell, so that the arti- 
ficial embankment was carried away by the pressure, 
and the water in the pools being suddenly loosed, 
rushed down tlie course of the stream and injured the 
plaintiff’s adjoining property. The plaintiff having 
brought iin action against the defendant for damages, 
the jury found that there was no negligence in the 
construction or maintenance of the works, that the 
rainfall was most excessive, and amounted to a vis 
major or visitation of God. Under these circum- 
stances, it was held that no action was maintainable, 
because, as Eramwell, B,, said, ‘‘ the defendant had 
done notliing wrong ; he had infringed no right. It 
was not the defendant who let loose the water and 
sent it to destroy the bridges. He did, indeed, store 
it, and stored it in such quantities that if it were let 
loose it would do, as it did, mischief. But suppose a 
stranger let it loose, would the defendant be liable ? 
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If SO, then if a mischievous boy bored a hole in a 
cistern in any London house, and the water did njis- 
ohief to a neighbour, the occupier would be liable ; 
but that cannot be. Then why is the defendant 
liable, if some agent over which he has no control lets 
the water out ? The defendant merely brought the 
water to a place, whence another agent let it loose, 
hut the act in that of an agent he cannot controV^ (see 
also Nitro-Phosphafc Co, v. London and St. Katharine’s 
Dock Co., L. K, 0 Ch. D. 503). 

(4) And so again where the reservoir of the defen- 
dant was caused to overflow by a third party sending 
a great quantity of water down the drain which sup- 
plied it, and damage was done to the plaintiff, it was 
held that the defendant was not liable ; Kelly, C. B., 
saying : — ‘‘It seems to mo to be immaterial whether 
this is called a vis major or the unlawful act of a 
stranger ; it is sufficient to say that the defendant 
had no means of preventing the occurrence” {Box v. 
Juhh, L. K, 4 Ex. 1). 77). 

(5) The above cases must be carefully distin- 
guished from the well-known leading case of Rytands 
V. Fletcher {L. R,, 3 II. L. 330), the facts of which 
were as follows : — The plaintiff was the lessee of mines. 
The defendant was the owner of a mill, standing on 
land adjoining that under wbich the mines were 
worked. The defendant desired to construct a re- 
servoir, and employed compete ni persons to construct it, 
so that there was no question of negligence. The 
plaintiff had worked his mines up to a spot where 
there were certain old passages of disused mines; 
these passages were connected with vertical shafts, 
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communicating with the land above, which had also 
b«en out of use for years, and were apparently filled 
with marl and earth of the surrounding land. Shortly 
after the water had been introduced into the reser- 
voir, it broke through some of the vertical shafts, 
flowed thence through the old passages, and finally 
flooded the plaintiff^s mine. It was contended on 
behalf of the defendant that there was no negli- 
gence on his part, and that if he were held liable, it 
would make every man responsible for every mischief 
he occasioned, however involuntarily, or even uncon- 
sciously, whereas he contended that knowledge of 
possible mischief was of the very essence of the liability 
incurred by occasioning it. The House of Lords, 
however, held the defendant to be liable on the 
ground that ‘‘ a person who, for his own purposes, 
brings on his land, and collects and keeps there, any- 
thing likely to do mischief if it escapes, must keep it 
at his peril, and if ho does not do so is primd facie 
responsible for all the damage which is the natural 
consequence of its escape. It therefore appears 
that the act which was not authorized by law was 
the alloicing the ivaier to escape, and whether this was 
the result of negligence, or whether it was the result 
of a latent and undiscovered defect in the engineering 
works, was quite immaterial. The escape of the water 
was caused by something of which the defendant 
was ignorant, not by something altogether beyond 
his control or volition, like a visitation of Providence 
or the act of a third party, as Mellish, L. J., said in 
Nichols V. Mar stand (Z. Z., 2 Ex, D, 5), if indeed 
u. c 
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the damages were caused by the act of the party with-- 
out more — as where a man accumulates w'ater on Lis 
own land, but, owing to the peculiar nature or condi- 
tion of the soil, the water escapes, and does damage 
to his neighbour — the case of Ry lands v. Fletcher 
establishes that he must bo held liable.” But where 
there is something more — either the act of God or of 
a third party — which is the proximate cause of the 
damage, then Ry lands v. Fletcher has no application. 
This of course, however, presupposes that the damage 
has been solely caused by the act of God or of a third 
party, and that the defendant has not contributed to 
it by some distinct breach of duty (as in The Nitro- 
Phosphate Co, v. London and St, Katharine’s Dock Co, 
cited above), for in such a case the defendant will not 
be excused, but his conduct will fall under Buie 2 
[Karris v. Mobhs, L, R,, 3 Ex, D, 2G8 ; Clark v. 
Chambers, L, R., 3 Q, B, D, 327). 

The distinction between Ry lands v. Fletcher on the 
one hand, and Nichols v. Marsland and Box v. Jiihb 
on the other, is no doubt subtle and difficult for the 
lay mind to grasp ; but it shortly comes to this, that 
a man is not liable for the acts of God or a third 
party, unless (1) he has committed some distinct 
breach of duty, or (2) where he has taken upon him- 
self to construct a dangerous work, and such work is 
in fact defective, whether owing to the constructor’s 
negligence or not ; for having taken upon himself to 
make it, he must be taken to guarantee that it is fit 
for the pui'pose for which it is made (see also Hard- 
man v. N, E, R, Co,, L, R,, 3 C, P, D, 168, and 
Fletcher v. Smith, L, R,, 2 App, Ca, 781). 
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Sub-rule. — The hue premnm that an act or omimon 
done or m^glecfed under the influence of prcBung danger^ 
and which icas necesmry in order to escape that danger^ 
was done or n-cglectcd involantarUg. 

This doctrine would seem to be founded upon the 
maxim that self-preservation is the first law of 
and that where it is a question whether one 
of two men shall suffer, each is justified in doing the 
best that he can for himself. Indeed, so far has this 
doctrine been carried, that it is said, that if two 
shipwrecked persons are attempting to save them- 
selves by means of a plank wliich is not sufficiently 
largo to sustain them both, one of tliem is justified in 
pushing the otlier off. Tliis however is an example 
rather appertaining to criminal than civil law. 

(1) A person wrongfully tlirew a squib on to a 
stall, the keeper of wldch, in self-defeiice!"??!?^ it oft' 
again ; it then alighted on another stall, was again 
thrown away, and, finally exploding, blinded the 
plaintiff. The liability of the persons who throw it 
away from their stalls in self-defence, was not the 
question before the court, but a dictum of Chief 
Justice De Grrey is a good illustration of the sub- 
rule. He said, “ It has been urged, that the inter- 
vention of a free agent will make a difference ; but 1 
do not consider Wilhs and Ityal (the persons who 
merely threw away the squib from their respective 
stalls) as free agents in the present case, but acting 
under a compulsive necessity for their own safety 
and self-preservation ” {Scott v. Shepherd, 2 W. BL 
894). The first example of the first rule {supra) is 
another example of the above sub-rule. 

c2 
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TTnintentional Injuries. Although, as we 
have seen, no act or omission can be said to be 
wrongful unless it is within the power of the person 
doing or omitting, to abstain from doing or omitting 
to do it, and although, therefore, every wrongful act 
must in a certain sense be either actively or passively 
intentional, yet it is no defence to an action that the 
wrongdoer did not intend to cause any damage. 

Kule 5. — Every person is presumed to 
intend tlie probable consequence of every 
voluntary act or omission of bis, not autho- 
rized by law. 

Of course an intention to inflict an injury makes 
a tort very much more serious from a moral point of 
view, and, as we shall see hereafter, is an important 
factor in assessing the araoimt of damages to be 
awarded to the nijured party ; but nevertheless actual 
intention is not a necessary ingredient, being always 
irrebutably presumed. 

(1) In the above-mentioned case of Beott v. Shep- 
herd^ the person who first started the squib was held 
liable for the loss of the plaintiff’s eye, although it 
was proximately caused by the last person who re- 
moved it from liis stall. 

(2) A person has an unguarded shaft or pit on 
his premises. If another, lawfully coming on to the 
premises on business, falls down the shaft, and is 
injured, he may bring his action, although there was 
no intention to cause him or anyone else any hurt 
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{Indennaur v. Dame,% i. i?., 2 C. P. 311 ; Tnn'te v, 
F/^nee, i. P., 2 C. P. P. 308). 

(3) The defendants, a burial board, planted on 
their own land, and about four feet distant from 
their boundary railings, a yew tree, which grew 
through and beyond the railings, so as to project 
over an adjoining meadow which was liired by the 
plaintiff for pasture. The plaintiff’s horse, feeding 
in the meadow, ate of that portion of the tree which 
projected, and died of the poison contained therein. 
The tree was planted and grown with the knowledge 
of the defendants : — JL ld, that tlie defendants were 
liable [Croichiird v. Bur'utl Boards L. P., 

4 Pr. P. 5 ; and see Lax v. Corj^. of Barliiajtou^ 
P. P., 5 Ex, P. 28). 

Bemoteness of Damage. The rule, however, 
is subject to the following (pialification : — 

Sub-rule. — No action lies tchcre the injuria and 
damnum arc not iisaal/f/ found in scrjiicnce, unkss it be 
shoun that the dcfoahoit hitcu'y or had reasonable means 
of hnowing^ that co)isequences^ not usually resulting 
from Urn aet^ were, by reason of some existing eause^ 
likely to intervene so as to cause damage, to a third 
person. 

(1) The defendant, in breach of the Police Act 
(2 3 Viet. c. 47, -s*. 54), washed a van in a public 

street, and allowed the waste water to run down the 
gutter towards a grating leading to the sewer, about 
twenty-five yards off. In consequence of the ex- 
treme severity of the weather the grating was 
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obstructed by ice, and the water flowed over a por- 
tion of the causeway, which was ill-paved and un- 
even, and there froze. There was no evidence that 
the defendent knew of the grating being obstructed. 
The plaintiff’s horse, while being led past the spot, 
slipped upon the ice and broke its leg. In giving 
judgment in an action brought in respect of this 
damage. Chief Justice Bovill said: “No doubt one 
who commits a wrongful act is responsible for the 
ordinary consequences which are likely to result 
therefrom ; ” but “ wliere there is no reason to expect 
it, and no knowledge in the person doing the wrong- 
ful act that such a state of things exists as to render 
the damage probable, if injury does result to a third 
person it is generally considered that the wrongful 
act is not the proximate cause of the injury, so as to 
render the -wrongdoer liable to an action. If the 
drain had not been stopped, and the road had been 
in a proper state of repair, the water would have 
passed away without doing any mischief to anyone. 
Can it then be said to have been the ordinary and 
probable consequence of the defendant’s act that tho 
water should have frozen over so large a portion of 
the street so as to occasion a dangerous nuisance ? 
I think not. There was no distinct evidence to show 
tho cause of the stoppage of the sink or drain, or that 
the defendant knew it was stopped. lie had a right, 
then, to expect that the water would flow down the 
gutter to the sewer in the ordinary course, and, but 
for the stoppage (for which the defendant is not 
responsible), no damage would have been done.” 
And accordingly judgment was given in favour of 
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the defendant {Sharp v. Powell^ L. i2., 7 C, P, 
288). 

(2) But where water, which had trickled down 
from a waste-pipe at a railway station on to the 
platform, had become frozen, and the plaintiff, a 
passenger, stepped upon it and fell and was injured, 
the court held the defendants liable, on the ground, 
probably, that the non-removal of a dangerom 

like ice, from their premises, was the proxi- 
mate cause of the injury {Shiphvrd v. Mid. li. Co., 
rited Jg/ jdaintijf' (fr(]ar)}do; Sh(t)'p v. Poirrll, (^ifpra). 

(3) Again, a brig, by the negligence of those on 
board her, came into collision with a barque. In the 
collision the main rigging of the barque was carried 
away, and shortly afterwards her fore and main masts 
went by the board. Towards evening of the same 
day the wind increased in violence, and eventually 
the barque was driven on shore, and some of the crew 
were drowned. It was held, that, as the loss of the 
masts was the proximate cause of the wreck, and as 
the loss of the masts was the immediate result of the 
collision, the loss of life was the result of the collision 
{The George and liiehard^ L. E., 3 A. Sf E. 466). 


Statutory Rights and Duties. Rule 6. 

-Wlien a statute gives a rights or ereader u 
duigy in favour of an individual or class of in- 
dwddm^ thon,' W^ penalty is attachad^ 
any, infringement o| the right or breach 
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duty. be a tort remediable in the 
o rdinar y way [Dormont v. Furness R. Oo.^ 
L. R,j 11 Q, B. D, 496). But where a penalty 
is attached (whether recoverable by the party 
aggrieved or not), it then becomes a question 
whether it was the intention of tlie legisla- 
ture, in making the particular statute, that 
the penalty should bo tlie only satisfaction, 
or whether, in addition, the ])arty injured 
should be entitled to sue for damages ; and 
in the case of a private act inq)osing an active 
duty, the penalty will primd facie be taken 
to be the only remedy given for breach of the 
duty (see and consider judgments in Atkinson 
V. Newcastle Water Oo,^ L, 7i., 2 Ex. D. [C. A.) 
444). 

(1) By act of parliament 26 & 27 Viet. c. Ixxxix. 
the harbour of B. was vested in the defendants, and 
its limits were defined. The defendants had however 
jurisdiction over the harbour of P. and the channel of 
P. beyond those limits, for the purpose of, inter alia, 
buoying ‘‘ the said harbour and channel,’’ but they 
were not to levy dues or rates beyond the harbour of B. 
By 42 & 46 Viet. c. cxlvi. a moiety of the residue of 
light duties to which ships entering or leaving the 
harbour of P. contributed, were to be paid to the de- 
fendants and to be applied by them in, inter alia^ 
buoying and lighting the harbour and channel of P. 
A vessel was wrecked in the channel of P., which 
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under the Wrecks Removal Act, 1877 (40 & 41 Viet, 
0 . *16), B. 4, the defendants had power to, and did 
partially, remove. The wreck not removed was not 
buoyed, and the plaintiff’s vessel was in consequence 
wrecked : — that the statutes imposed upon the 
defendants an obligation to remove the wreck from 
the channel, or to mark its position by buoys, and that 
not having done so they were liable in damages to 
the plaintiff {J)ormo)d v. Furness Rail tea}/ Co., L. R., 
11 Q. B. Jl 496), 

(2) At one time it was generally considered, that 
when a statute gave a rigid or created a duty in 
favour of an individual or class, then, unless it en- 
forced the duty by a ])enalty recoverable hf/ the 
party aggrieved (as distinguished from a common 
informer), any infringement of such right, or breach 
of such duty, would, if coupled with actual damage, 
be a tort remediable in the ordinary way. This 
notion was founded upon the judgment in the case 
of Coueh V. Steel (3 E. ^ R, 402), but is no longer 
a correct statement of the law. Thus, water com- 
panies are by act of parliament obliged to keep their 
pipes, to which fire plugs are attached, constantly 
charged with water at a certain pressure, and are to 
allow all persons, at all times, to use the same for 
extinguishing fire without compensation ; and for 
neglect of this duty a penalty is imposed, recoverable 
by common informer. On a demurrer to a decla- 
ration by which the plaintiff claimed damages against 
a water company for not keeping their pipes charged 
as required, whereby his premises were burnt down, 
it was held by the Court of Appeal that the action 
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would not lie, Lord Cairns, L. C., saying : — “ Apart 
from authority, I should say without hesitation that 
it was no part of the scheme of this act to create any 
duty which was to become the subject of an action 
at the suit of individuals, to create any right in indi- 
viduals with a power of enforcing that right by action, 
but that its scheme was, having laid down certain 
duties, to provide guarantees for the due fulfilment of 
them, and where convenient to give the penalties, or 
some of them, to the persons injured, but, where not 
convenient so to do, then simply to impose public 
penalties, not by way of compensation but as a 
security for the duo performance of the duty. To 
split up the 43rd section, and to say Hint in those 
cases in u'hich a pcnaltij is to go i)ito the pochet of the 
individual injured there is to he no right of action^ hut 
that u'here no penalty is so given to the individual there 
is to he a right of action, is to violate the ordinary rules 
of construction f His lordship then referred to Couch 
V. Steel, and continued, “ I must venture, with great 
respect to the learned judges who decided that case, 
and particularly to Lord Campbell, to express grave 
doubts whether the authorities cited by Lord Camp- 
bell justify the broad general proposition that appears 
to have been there laid down, that wherever a statutory 
duty is created, any person, who can show that he has 
sustained injuries from the non-performance of that 
duty, can bring an action for damages against the 
person on whom the duty is imposed. I cannot but 
think that that must to a great extent depend on the 
purview of the legislature in the particular statute, 
and the language tchich they have there employed, and 
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more especially wheuy as herc^ the act icith which the 
cottrl have to deal is not an act of public and general 
policy y hut is rather in the nature of a private legislative 
bargain with a body of undertakersy as to the manner in 
which they will keep up certain public works,^^ The 
late Chief Justice Cockhurn also said : I am of the 
same opinion. Notwithstandiiig the great respect 
that I entertain for the judges who decided the ease 
of Couch V. Steely I must say that I fully concur with 
the Lord Chancellor in thinking that the question, 
whether that case was rightly decided, is open to 
very grave doubts. That question, however, is one 
which it is unnecessary to entertain here, for the pre- 
sent case is clearly (bstinguishable. The act on which 
that case turned was a public general act applicable to 
all the (iueen’s subjects ; here we are dealing with 
certain obligations imposed by the legislature upon a 
private company, as the conditions upon which parlia- 
ment granted them the powers under which they car- 
ried out their undertaking, and I think that such 
an act of parliament as this is liable to a much 
more limited and strict interj)retation than that which 
can be put upon one which is applicable to all the 
subjects of the realm.” Lord Justice Brett con- 
curred, and said : “ It is unnecessary to determine 
here whether Couch v. Steel was properly decided 
upon the particidar act under which the action in 
that case was brought; I am, however, bound to 
say that I entertain the strongest doubt whether the 
broad rule there enunciated can be maintained, — the 
rule, that is to say, that where a new duty is created 
by statute and a penalty is imposed for its breach, 
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which penalty is to go to the person injured by such 
breach, the penalty, however small and inadequate a 
compensation it may be, is in such a case to be 
regarded as indicating an intention on the part of 
the legislature that there should be no action by such 
person for damages, but that, where a similar duty 
is created, and a siitiilar penalty imposed which is 
not to go to the person injured, then the intention is 
that he is to have a right of action. I do not think 
that that proposition can be supported ’’ [Atkimon 
V. Newcadk Water Co.^ L. /t., 2 Ex. 1). 441 ; and see 
also Colky v. L. N. W. IL Co., L. IL, 5 Ex. D. 
277). 

(3) On the other hand where, by 4 & 5 Viet. c. 45, 
8. 17, a penalty is imposed upon unauthorized persons 
unlawfully importing books, reprinted abroad, upon 
which copyright subsists, the remedy by action is not 
taken away from the authors; for there is a right 
created in their favour, and the penalty is cumulative 
{Novello V. Sadloic, 12 C. B. ISS ; and for other 
instances of the enforcement of statutory rights or 
duties by action, see Ihm v. lluggc Price, L. R., 
1 Ex. B. 2C9, and Geddis v. Proprietors of Bann 
Reservoir, L. R., 3 Ap. Ca. 430). 

Where no Eight created. Sub-rule 1. — 

Where a duty is created by a statute for the purpose of 
preventing a mischief of a particular hind, a porso?i 
who, by reason of another’s neglect of the statutory 
duty, suffers a loss of a different hind, is not entitled to 
maintain an action for damages in respect of such loss 
{Oorris v. Scott, L. R., 9 Ex. 125). 
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(1) Thus, iu the above case, the defendant, a ship- 
owher, undertook to carry the plaintiff’s sheep from 
a foreign port to England. On the voyage, some of 
the sheep were washed overboard, by reason of the 
defendant’s neglect to take a precaution enjoined by 
an order of the Privy Council, which was made 
under the authority of the Contagious Diseases 
(Animals) Act, 1869. It was liowevor held, that 
the object of the statute and order being to prevent 
the spread of contagious disease among animals, and 
not to protect them against the perils of the sea, the 
plaintiff could not recover. 

(2) And so, where certain regulations were esta- 
blished by statute for the management of the pilchard 
fishery, and enforced by the imposition of j)enaltie8 ; 
it was held, that a fisherman who had lost his proper 
turn and station, according to the regulations, through 
the breach of them by another fisherman, could not 
maintain an action for damages against him, for the 
loss of a valuable capture of fish, which the latter 
had taken, through being in such wrong place ; as 
the object of the statute was to regulate the fishery, 
and not to give any individual fisherman a right to 
any particular place {Stevm,s v. Feacoch, 11 Q, B, 
741): 

Common Law Rights not restricted. Sub- 
rule 2. — Unless a statute cxjnrsshj or by necessary 
implication restricts common law rights such rights 
remain unaffected. 

Thus the defendant was possessed of a steam 
traction-engine, and whilst it was being driven by 
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the defendant's servants along a highway, some 
sparks escaping from it set fire to a stack of hay of 
the plaintiff's standing on a neighbouring farm. 
The engine was constructed in conformity with the 
Locomotive Acts, 1861 and 1865, and there was no 
negligence in the management of it. It was never- 
theless held that the defendant was liable on the 
ground that the engine being a dangerous machine 
(and, therefore, within the doctrine of Fktcher v. 
Hylands) an action would have been maintainable 
at common law, and that the Locomotive Acts did 
not restrict the common law liability (Howell v. Fall^ 
X. jB., 5 Q. X. X. 597). 


Felonies. Rule 7. — Where an injury 
amounts to an infringement of the civil 
rights of an individual, and at the same time 
to a felonious wrong, a cause of action arises 
immediately upon the commission of the 
offence ; hut {scmhle) notwithstanding the 
existence of the cause of action, the policy 
of the law will not allow tlie }jcrson injured 
to seek civil redress, if he lias failed in liis 
duty of bringing, or endeavouring to bring, 
the felon to justice. Where the offender 
has been brought to justice at the instance 
of some tliird person injured by a similar 
offence, or where prosecution is impossible 
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by reason of the death of the offender, or (?) 
by reason of his escape from the jurisdiction 
before a prosecution could by reasonable 
diligence have been commenced, the right 
of action is not suspended (j)er Baggallay, 
L. J., Ex parte Ball^ re Shepherd^ X. i?., 10 
Ch. D, G73 ; and see per Cockbrnn, C. J., 
Wells V. Ah'aharns^ L, i?., 7 Q. B. 557). 

i/But althongli this would seem to be the rule, it is 
extremely doubtful how it can be enforced. It is 
certainly no ground for the judge at the trial to 
direct a nonsuit ( ^ hrahaum^ aiLfi ) ■ It cannot 
be raised by demurrer {lloope v. D*Avifjdoi\ L. X., 
10 Q, B, D. 412) ; nor by plea, because the effect of 
that would be to allow a party to set up his own 
criminality. But it has been suggested, that if an 
action were brought against a person who was either 
in the course of being prosecuted for felony, or was 
liable to be prosecuted for felony, the summary 
jurisdiction of the court might be invoked, to stay 
the proceedings which would involve an undue use, 
probably an abuse, of the j)rocess of the court (per 
Cockburn, C. J,, Wdh v. AhrahamH, sifp.). And in 
the same case, Blackburn, J., said, I do not see how 
a plaintiff can be prevented from trying his action, 
unless the court, acting under its summary jurisdic- 
tion, interfere/^ . . . ‘‘ From the time these 

cases were decided, there is no reported instance of 
the court having interfered to stop an action until 
we come to Gimson v. Woodful^ 2 C.8f P, 41. That 
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case went to this extent, that where a horse had been 
stolen hy A., and B. afterwards had the horse, the 
owner could not afterwards bring an action to recover 
it from B., unless he had prosecuted A. But in 
White V. Spettigiie (13 Jf. 8^ W* 603) that was ex- 
pressly overruled. The last case is Wellock v. Con- 
Htantine^ 32 L, «/., C, P. 2S6P . . . “ That 

case, I think, cannot be treated as an authority ; 

. . . to say that because it was for the interest 

of the public, the action should be stayed until the 
indictment was tried, and for this purpose to nonsuit 
the plaintiff, or to direct the jury to find a verdict for 
the defendant upon issues not proved, seems to me to 
be erroneous.’’ 

In Kc parte Ball, re ShepJicard (i. J?., 10 Ch. D, 
G67), Bramwell, L. J,, said: ‘‘There is the judgment 
in Ex parte Elliott (3 Mont. 8^ A. 110), besides the 
expressed opinion for centuries, that the felonious 
origin of a debt is in some way an impediment to its 
enforcement. But in what wayp I can think of 
only four possible ways : — 1. That no cause of action 
arises at all out of a felony. 2. That it does not arise 
till prosecution. 3. That it arises on the act, but is 
suspended till prosecution. 4. That there is neither 
defence to, nor suspension of the claim by, or at the 
instance of the felon, but that the court of its own 
motion, or on the suggestion of the crown, should stay 
proceedings till public justice is satisfied. It must be 
admitted that there are great difficulties in the way 
of each of these theories. That the first is not true is 
shown by Marshy. Keating (1 Bing. N. C. 198), where 
it was held, that prosecution being impossible, a felony 
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gave rise to a recoverable debt. It is difficult to sup- 
pose that the second supposed solution of the problem 
is correct. That would be to make the cause of action 
the act of the felon plus a prosecution. The cause of 
action would not arise till after both. Till then, the 
statute of limitations would not run. In such a case 
as the present, or where the felon had died, it would 
be impossible. And it is to be observed that it is 
never suggested that the cause of action is the debt 
and the prosecution. The third possible way is at- 
tended by difficulties. The suspension of a cause of 
action is a thing nearly unknown to the law. It exists 
where a negotiable instrmnent is given for a debt, and 
in cases of compositions with creditors, and those were 
not held till after much doubt and contest. There 
may be other instances. And what is to happen ? Is 
the statute of limitations to run ? Suppose the debtor 
or his representative sue the creditor, is his set-off 
suspended ? Then how is the defence of im2)ediment 
to be set up ? By plea That would be contrary to 
the rule, myio allcnanH Huam turpituduwm ed aiidicuduH , 
Besides it would be absurd to suppose that the debtor 
himself ever would so plead, and face the conse- 
quences. Then is the fourth solution right ? No- 
body ever heard of such a thing ; nobody in any case 
or book ever suggested it till Mr. Justice Blackburn 
did as a possibility. Is it left to the court to find it 
out on the pleadings ? If it appears on the trial, is 
the judge to discharge the jury ? How is the crown 
to know of it? There are difficulties, then, in all the 
possible ways in which one can suppose this impedi- 
ment to be set up to the prosecution of an action. 

U. D 
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But, again, suppose it can be, what is tbe result ? It 
has been held, that when the felon is executed vfor 
another felony the claim may be maintained. What 
is to happen when he dies a natural death, when he 
goes beyond the jurisdiction, when there is a prose- 
cution and an acquittal from collusion or carelessness 
by some prosecutor other than the party injured ? 
All these cases create great difficulties to my mind in 
the application of this alleged law, and go a long way 
to justify Mr. Justice Blackburn’s doubt. Still after 
the continued expression of opinion and the cases of 
parte FJliott and Welloek v. Constantine^ I should 
hesitate to say that there is no practical law as alleged 
by the respondent.” Unfortunately the point was 
not necessary for tlie decision in Ex parte Bally and 
consequently the law still remains in a very hazy and 
unsatisfactory state, with regiird to which it is im- 
possible to express any opinion with confidence. How- 
(wer the rule, as above expressed, has received the 
sanction of nearly three centuries ; and although the 
criticisms of Lord Justice Bramwell throw some doubt 
upon its accuracy, it must, I think, be taken to be 
law until expressly overruled. 

It would seem that the rule does not apply to an 
action in rent (see The Princess lloyaly^ L. JR.y 3 
A. ^ E, 41). 
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CHAPTER ir. 

Of Quasi Torts. 

Arising ex Contractu. Although a tort has been 
defined as a wrong independent of contract, there 
is nevertheless a class of injuries, Avhioh lie on the 
borderland, as it were, between contract and tort, 
and for which an action cx contmctn^ or ex delicto^ 
may generally be brought at the pleasure of the 
party injured. 

Rule 8. — Wlicnovor there is a contract, 
and soinethinj^ to be done in the coui'se of 
the emjdoynient, wliich is the subject of that 
contract, if there be a brcacli of duty in the 
course of tliat cmplojnnent, tlic plaintiff may 
recover either in tort or in contract {Brown 
y, Boorman^ 11 CL ^ F, 44). 

(1) Negligence of Professional Men. Thus, 

if an apothecary carelessly or unskilfully administer 
improper medicines to a patient, whereby such patient 
is injured, he may sue him either for the breach of 
his implied contract to use reasonable skill and care, 
or for tortious negligence, followed by the actual 
damage {Sear I v. Prentice, 8 East, 847). 

(2) The plaintiff, who held a mortgage for 4,600/. 
upon lands belonging to one F., agreed to make him 
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a furtlier advance of 400/. upon having an additional 
piece of land, which F. had subsequently acquired', 
added to the former security. The defendant, who 
acted as the plaintiff’s solicitor in the matter, omitted 
to ascertain (as the fact was) that a third person had 
an equitable charge to the extent of 46/. upon this 
additional piece of land, in consequence of which the 
plaintiff, upon tlie sale of the property, was unable to 
convey without paying this 46/. : — Held, that this was 
negligence for which the solicitor was liable ( White- 
man v. IlaickiiiSy L. H., 4 0. P. D. 13). 

(3) Waste. So where a person, having an estate 
for life or years, commits waste, it is both a breach of 
the implied contract to deliver up the premises in as 
good a condition as when he entered upon them, and 
also an injury to the reversion, which is a violation 
of the reversioner’s right, and therefore a tort. 

(4) Negligence of Owners of Market. The 

defendants were owners of a cattle market, and in 
Ihe market-place they had erected a statue, round 
Avhich they had placed a railing. The plaintiffs 
attended the market with their cattle and occupied 
a site for which they paid toll. A cow, belonging 
to them, in attempting to jump the railing, injured 
herself, and subsequently died from those injuries. 
The jury found that the rail was dangerous: — 
Held, that the defendants having received toll from 
the plaintiff's^ and invited them to come into the 
market with their cattle, a duty was imposed upon 
them to keep the market in a safe condition, and 
therefore an action would lie against the defendants 
for the loss sustained by the plaintiffs [Lax v. Corp, 
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of Darlington^ L, i2., 5 Ex, D, 28, and see Hynmi v. 

L, E,, 6 Q. D, 685). 

Privity necessary. But, as a tort founded 
upon contract can only properly arise out of an 
infringement of some duty created by the contract, 
it is a well-established rule, that — 


Rule 9. — Wlieiiov(3r a wrong* is founded 
upon a contract witliin tlic meaning’ of Rule 
8, no one, not a })rivy to the contract, can 
sue the jjerson who lias contracted in respect 


of siK'h wrong’ {^Tollit v. Slicmlonc,^ 5 M, ty W, 
289 ; Winterhotiom v. Wright^ 10 3/. ^ W, 109). 
But if, in addition to tlie ])arti(mlar injuria 
committed by the contracting party to tlu^ 


contractee, the same (*ircumstances constitut(^ 


a tort by a third l)arty to a tliird party, tlu^ 
third party so injured may sue tlie tliird 
party so injuring him {IJerringcr v. S, E, E. 
Co., L. 11., 4 C. r. D. 163). 


(1) Thus a master cannot sue a railway company 
for loss of services, caused by his servant being in- 
jured by the company’s negligence when being 
carried by them ; for the injury in such a case arises 
out of the contract between the company and the 
servant, to which the master is no party {Alton v. 
Mid. li. Co., 34 L. C. P. 292). 

(2) And so it has been held by the American 
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courts, that where a steam boiler is defectively and 
negligently constructed by a manufacturer, and soid 
by him to a purchaser, and subsequently explodes 
and injures a third party, the manufacturer is only 
liable to the purchaser and not to the third party 
{Losee v. Clute^ 51 New York Rcj). 474, and National^ 
Sfc, V. Weird, 100 Z7. S. Hep. 195 ; and see also Long-- 
meidy. Ilollidajf, 0 Ex. 701; and Heaven v. Pender, 
L. R., 9 Q. B. D. 302). On the other hand, it has 
been held by the American courts, that a dealer in 
drugs who carelessly labels a deadly poison as a 
harmless medicine, and sends it so labelled into the 
market, is liable to all persons, whether purchasers or 
not, who, without fault on their part, are injured by 
using it as medicine. Tlie liability of the dealer, 
however, arises in that case, not out of any contract, 
but out of the duty which the law imposes upon 
him to avoid aefs in their revj/ nature dangerous to 
the lives of others {Thonua^ v. Whiehester, 6 New 
York Rep. 397). At first sight this seems difficult 
to reconcile with the case of the defective boiler, but 
it is apprehended that the distinction consists in this, 
that the direct and obvious consequence of Labelling 
poison as medicine is to inflict damage, whereas the 
fact that a person is killed by the bursting of a 
steam boiler is only a remote consequence of its 
defective construction. In short it is not a wrongful 
act in itself to construct a steam boiler defectively, 
but it is a wrongful act to label poison as medicine. 

(3) But, on the other hand, where a servant took 
a ticket of the London and Tilbury Eailway Com- 
pany, who thereby impliedly contracted to carry him 



OF QUASI TORTS. 


39 


with care and without negligence, and the servant 
tAvelled in a train drawn by an engine of the 
South-Eastern Railway Company, and the latter 
company also provided the signalman and so on, 
and owing to their negligence a collision happened, 
and the servant was injured, it was held that the 
master could sue the South-Eastern Railway Com- 
pany. For although ho could not sue the London and 
Tilbury Company, because, qua them, the wrong was 
one arising out of contract in respect of whicli the 
servant alone could sue, yet the negligence of the 
South-Eastern Railway Company did not arise out 
of any contract. They were entire strangers to the 
(Contract, and their tort was a tort pure and simple, 
and consequently the master could sue in respect of 
it {Berringer v. S, R, Co.y L, R., 4 C. P. P. 
163). 

When Privity unnecessary. Sub-rule. — Ruf 

u'Jierc there is a distiuet tort to the plaintiff altogether 
separate and apart from the hreaeh of contract to a 
third partij^ (d though connected u'iih ity the plaint ff 
may maintain an action, 

(1) Thus in cases ef fraud (as is hereafter men- 
tioned) a man is responsible for the consequences 
of a breach of a warranty made by him to another, 
upon the faith of which a third person acts ; provided 
that such false representation was made with the 
direct intent that it should bo acted upon by such 
third person {Barry v. Crossbey, 2 Johns. 8^ H, 21). 

(2) And so where a father bought a gun for the 
use of himself and his son, and the defendant^ sold 
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it to him for that purpose ^ fraudulently representing 
it as sound, and it exploded and injured the son ; 'it 
was held that he could maintain an action of tort, 
although not privy to the warranty iLangridm v. 
Levy, W. 338). 

(3) So, where the defendant sold to A. a hairwash, 
to he used by A.’. y'ife, and professed that it was 
harmless, but in reality it was very deleterious, and 
injured A.’s wife, it was held that she had a good 
cause of action against the defendant {George v. 
Sliiviagfo)}, L. Ji., 5 Lx. 1). This decision has been 
dissented from by l^held and Cave, JJ., in IIeave}i v. 
Pender {L. II,, 9 Q. B. I). 302), but their decision was 
reversed on appeal {L. IL, 11 Q. B. 1). 503). 

(4) So if a surgeon treat a child unskilfully, he 
will be liable to the child, even though the parent 
(.‘ontracted with the surgeon {Pip])iii v. Shepjmrd, 11 
Price, 400). 

(5) So ‘‘a stage-coach proprietor who may have 
contracted with a master to carry his servant, if he 
is guilty of neglect, and tlie servant sustain personal 
injury, is liable to him; for it is a misfeasance towards 
him if, after tahing him as a jntssenger, tlie proprietor 
drives without due care, and, as will be seen from the 
next rule, a misfeasance is a distinct torC’ {Loiigmcid 
V. llolliday, 6 Ex, 707, per Parke, B.). 

(6) And so, on the same ground, where a servant 
travelling vith his master, who took his ticket and 
paid-for it, lost his portmanteau through the railway 
company’s negligence, ho was held entitled to sue the 
company {Marshall v. York, 8^c, P. Co,, 21 L. J,, 
C. P. 34). 
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Misfeasance. There is a class of contracts which 
arl particularly nearly allied to torts. Such are, 
gratuitously undertaken duties. Such duties are not 
contracts in one sense, namely, that, being without 
consideration, the contractor is not liable for their 
nonfeasance, /. c. for omitting to perform them. But, 
on the other hand, if he once commences to perform 
them, the contract then becomes choate as it were, by 
virtue of the following rule — 

Kule 10. — The eoiifidcnco induced by 
undertaking* any service for anotlier, is a 
suflicient legal consideration to create a duty 
in its ])erformance {Ooggs v. Bernard^ 1 Sm. 
L, Ca. 177, m cd.\ 

(1) Thus, in the above case, the defendant gratui- 
tously promised the plaintiff to remove several hogs- 
heads of brandy from one cellar to another, and, in 
doing so, one of the casks got slaved through his gross 
negligence. Upon these facts it was decided that the 
defendant was liable ; for although his contract could 
not have been enforced against him, yet, having once 
entered upon the performance of it, ho thence became 
liable for all misfeasance. 

(2) Again, the defendants, the Metropolitan Dis- 
trict Kail way Company, have running powers over 
the South Western Kail way between Hammersmith 
and the New Kichmond Station of the South Western 
Company. Above the booking office at the Kichmond 
station are the words South Western and Metro- 
politan Booking Office and District Railway.^’ The 
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plaintiff took from the clerk there employed by the 
South Western Company a return ticket to Hammer- 
smith and back. The ticket was not headed ’v\ith the 
name of either Company, but bore on it the words 
via District Railway.’’ On his return journey from 
Hammersmith the j)laintiff travelled with this ticket 
in a train belonging to the defendants and under the 
management of their servants. The carriage being 
unsuited for the New Riclimond Station platform, the 
plaintiff, in alighting, fell and was hurt. Ho brought 
an action against the defendants, and the jury found 
negligence in them : — Held, that having invited or 
permitted the plaintiff to travel in their train, the de- 
fendants were hound to make reasonable provision for 
his safety ; and that there was evidence of their lia- 
bility, evoi (mumlncj iltc ticket not to have heoi issued 
hij or for tkeni, tud for the South Western Company 
{Foulkes V. Met. I)i4. IL Co,, L. F., 4 C. P. I). 267; 
and on appeal, L. P., o C. P. J). 107). 

(3) So, persons performing a public duty gratui- 
tously, are responsible for an injury to an individual 
through the negligence of workmen employed by 
them {Clothier v. Webster, 12 C. B., N, S. 790 ; 
Mersey v. Gibbs, 1 II. L. 93 ; Foreman v. Mayor, 

L. P., 6 Q. P. 217). 


Bailments. Such is a brief account of the law 
upon this head : 

In some works, injuries to goods whilst in the 
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keeping of carriers and innkeepers, are described as 
torfe ; in others as breaches of contract ; but how- 
ever actions in respect of them may be framed, they 
are in substance ex contract a y being for non-perform- 
ance of the contract of bailment, and not for a tort 
independent of contract {RoscoCy 539; 2 BL Com, 451 ; 
Legge v. Tucker y 26 L , «/., Ex, 71). I shall therefore 
not treat of them in this work. 
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CHAPTEE III. 

Of the Liability of Masters for the Torts of 

TiiEiR Servants. 


Section 1. 

LiahiUfi/ to Third Parties. 

General Liability. It is a well-known legal 
maxim, that qni fa eit per alinm^facii per -sr, whence 
the following rule is easily deduced — 

Hulk 11. — A person wlio puts another in 
his 2 )lace, to do a class of a(*ts in his ahsonce, 
is answerahlc for tlio torts of the 2 )crson so 
intrustedj oitlier in the nuuiner of doing such 
an act, or in doing sucli an act under circum- 
stances in wlii(*]i it ouglit not to have been 
done; jirovided that what is done is done b}" 
the servant, in tlie course of his emidoyment 
{Bapley v. Manchester.^ Sheff. Lincoln. It. Co.^ 
L. It., 7 C. P. 415). 

Thus if a servant drive his master’s carriage 
over a bystander ; or if a gamekeeper employed to 
kill game, fire at a hare and kill a bystander ; or if 
a workman employed in building, negligently drop a 
stone from the scaffold, and so hurt a bystander; 
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the person injured may claim reparation from the 
master; because the master is bound to guarantee 
the public against all damage arising from the 
wrongful or careless acts of himself, or of his ser- 
vants when acting within the scope of their employ- 
ment [Bartomhill Coal Co. v. Ecid^ 3 Macq. IL L. 
Ca. 266). 

Acts done outside the Employment. Sub- 
rule 1. — A matin' is not rofijionsible for the ivronfiful 
ad of his servanfy ioilcss the ad nas aa ad doac hy the 
servant in the eoarse of ids employ nient. 

(1) It was the course of employment of the carman 
of the defendant, who was a brewer, with the elefen- 
dant’s horse and cart to deliver beer to the customers, 
and on liis return collect empty casks, for each of 
which he received a penny. The carman having, 
without the defendant’s permission, taken out the 
horse and cart for a purpose entirely of his oivn, on his 
way back collected some empty casks, and while 
thus returning the plaintiff’s cab was injured by the 
carman’s negligent driving. Under these circum- 
stances, it was held that the defendant was not 
liable, and Lindley, J., said, “ The question is, 
whether, under these circumstances, the servant was 
acting in the course of his employment. In my 
judgment he was not. It is certain that the servant 
did not go out in the course of the employment. 
Does it alter the case, that whilst coming back, he 
picks up the casks of a customer ? I think it does 
not. He was returning on a purpose of his own, 
and he did not convert his own private occupation 
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into the employment of his master simply by pick- 
ing up the casks of a customer. The conclusion, 
therefore, to which I come is, that the servant was 
not engaged in his master’s business in any sense, 
and therefore our judgment must be for the defen- 
dant ” {Raymr v. Mitchell, X. R., 2 C, P. D, 357). 

(2) So, where a master intrusted his servant with 
his 'carriage for a given purpose, and the servant 
drove it for another purpose of his own in a different 
direction, and in doing so drove over the plaintiff, 
the master was held not to be responsible, on the 
ground that the servant was not acting within the 
scope of his employment ; for he had started upon 
a new and entirely independent journey which had 
nothing to do with his employment (Storey v. AhMoh, 
L. P., 4 Q. B, 476). But if the servant when going 
on his master’s business had merely taken a some- 
what longer road, such a deviation would not be con- 
sidered as taking him out of his master’s employment 
(Mifchcll v. Crassircllcr, 22 L, J,, C, P, 100 ; and see 
Whifeky v. Pepper, L. R,, 2 Q. B. B, 276). 

(3) So, where a servant wantonly, and not in the 
execution of his master’s orders, struck the plaintiff’s 
horses, and so produced an accident, the master was 
held not to bo liable (Croft v. Alison, 4 B. ^ A, 590 ; 
but query whether this case is consistent with sub- 
rule 2). 

(4) The plaintiffs occupied offices beneath those of 
the defendant’s. In the defendant’s office was a lava- 
tory for his own use exclusively, and the use of which 
was expressly forbidden to his clerks. One of the 
latter, nevertheless, used it, and left the water running. 
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whereby the plaintiffs’ offices were flooded. Held, 
thcflfc the act of the clerk was not within the scope of 
his authority or incident to the ordinary duties of his 
employment, and that the defendant was not liable 
{Stevens v. Woodward^ Z. -ffi., 6 Q. B, D. 313). 

Wilful act. Sub -rule 2. — A inaster is respon- 
sible for the acts of Jus servant^ tcifJrin the general scope 
of his employment^ ichile engaged in his master’s business, 
H'hether the act he done negligently, wantonly, or even 
nilfully ; the quality of the act does not excuse. But if 
the servant without regard to his service, or his duty 
therein, or solely to aeeomplish some pmpose of his own, 
acts maliciously or waiitonly, the muster is not liable 
{Mott V. Consumers Ice Co., 73 ITew York Be]). 543). 

(1) In Limpus V. London- General Omnibus Co. (11 
W. B. 149 ; 7 L. T., N. S. 245), the driver of an 
omnibus plying between P. and K., whilst plying 
between those places, wilfully, and contrary to express 
orders from his master, pulled across the road, in 
order to obstruct the progress of the plaintiffs’ omni- 
bus. In an action of negligence, it was held, that if 
the act of driving across to obstruct the plaintiffs’ 
omnibus, although a reckless driving, was neverthe- 
less an act done in the course of the driver’s service, 
and to do that which he thought best for the interest 
of his master, the master was responsible ; that his 
liability depended upon the conduct of the servant 
in the course of his employment, and that the 
orders given to him not to obstruct were immaterial. 
And Willes, J., said, “It appears to me that this 
was a case of improper driving, and not a case 
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in which the servant did anything altogether incon- 
sistent with the discharge of his duty towards his 
master and out of the course of his employment, 
a fact upon which it appears to me that the case 
turns. This omnibus of the defendant’s was driven 
before the omnibus of the plaintiffs. Now, of course, 
one may say that it is no part of the duty of a ser- 
vant to obstruct another omnibus ; and in this case 
the servant had distinct orders not to obstruct the 
other omnibus. I beg to say that in my opinion 
those instructions were perfectly immaterial. If they 
were disregarded, the law casts upon the master the 
liability for the acfi< of his servants in the course of 
his employment; and the law is not so futile as to 
allow the master, by giving secret instructions to his 
servant, to set aside his own liability. I hold it to 
be perfectly immaterial that the master directed the 
servant not to do the act which he did. As well 
might it be said that if a master employing a servant 
told him that he should never break the law, he may 
thus absolve himself from all liability for any act of 
his servant, though in the course of his employment. 
.... The proper question for the jury to determine 
is, whether what was done was in the course of the 
employment, and for the benefit of the master.” 
Blackburn, J., also, quoting and approving the charge 
of the learned judge who tried the case, said, “ If the 
jury came to the conclusion that he did it, not to 
further his master’s interest, not in the course of his 
employment as an omnibus driver, but from private 
spite, with an object to injure his enemy — who may 
be supposed to be the rival omnibus — that would be 
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out of the course of his employment. That saves all 
po^ible objections.” 

(2) Tho case of Poidfon v. London and South- 
Wedern R. Co, {L. R., 2 Q. B, 534) seems, at first 
sight, to be inconsistent with the above ease. There, 
a station-master liaving deman ilotl payment for the 
carriage of a horse conveyed by the defendants, 
arrested the plaintiif, and detained him in custody 
until it was ascertained by telegrapli tliat all was 
right. The railway company had no power what- 
ever to arrest a person for nonpayment of carriage, 
and iherofore the station-master, in aiTOsting the 
plaintiff, di<l an act that was wholly illegal, not in 
the mode of doing it, but in tho doing of it at all. 
Under those circumstances, tlie court hold that the 
railway company were not res])onsible for tho act of 
their station-master ; and Blackburn, J., said : “ In 
LimpuH V. General Omnihas Co., where tho question 
was, whether or not the direction of my brother 
Martin was erroneous, there was a difference of 
opinion. The late Mr. Justice Wightraan thought 
it was ; that the learned judge had gone too far to 
make the company liable : tho other judges thought 
that there had been no misdirection, and that the act 
done by the driver was within the scope of his autho- 
rity, though no doubt it was a wrongful and im- 
proper act, and, therefore, that his masters were 
responsible for it. In tho present case, an act was 
done by the station-master completely out of the 
scope of his authority^ which there can be no possible 
ground for supposing the railway company autho- 
rized him to do, and a thing which could never be 

u, K 
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right on the part of the company to do. Having no 
power themselves, they cannot give the station- 
master any power to do the act.” And Mellor, J., 
said : If the station-master had made a mistake in 
committing an act which he was authorized to do, 
I think in that case the company would he liable, 
because it would be supposed to be done by their 
authority. Where the station-master acts in a manner 
in which the company themselves would not be autho- 
rized to act, and under a mistake or misapprehension 
of what the law is, then I think the rule is very dif- 
ferent, and I think that is the distinction on which 
the whole matter turns ” (but see Moore v. Metro- 
poUtan Ji. Oo,y L, 11. y 8 Q. B. 36). 

(3) In Goff V. Great NortJiern R. Co. (3 E. Sf E. 
672), on the other hand, the act was the arresting a 
man for the benefit of tiic company where there was 
authority to arrest a passenger for nonpayment of 
his fare ; and the court accordinglj^ held, that the 
policemen who were employed, and the station- 
master, must be assumed to be authorized to take 
people into custody whom they believed to be com- 
mitting the act, and that if there was a mistake, it 
was a mistake within the scope of their authority. 

(4) So, again, in Baijley v. Manchester y Sheffield and 
Lincoln. R. Co. {L. R., 7 C. P. 415), the piaintiff, a 
passenger on the defendants’ line, sustained injuries 
in consequence of being pulled violently out of a 
railway carriage by one of the defendants’ porters, 
who acted under the erroneous impression that the 
plaintiff was in the wrong carriage. The defendants’ 
bye-laws did not expressly authorize the company’s 
servants to remove any person being in a wrong oar- 
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riage, or travelling tterein without having first paid 
hil fare and taken a ticket, and they even contained 
certain provisions which implied that the passengers 
should be treated with consideration ; but neverthe- 
less, the court considered that it was within the pro- 
bable scope of a pointer’s authority gently to remove 
any person in a wtong carriage, and as the porter 
had exercised his probable authority violently, they 
held that the company was responsible (see also 
Seymour v. Greenu'ood^ 6 H. ^ iV. 359). 

(5) So where a bye-law of a railway company for- 
bade any persons, except employes, to ride on bag- 
gage cars, and enjoined the officials to strictly enforce 
the rule, and one of the officials, while the train was 
in motion, ordered a passenger to get off one of the 
baggage cars ; and upon his failure to comply, kicked 
him oJf\ whereby he fell under the wheels, and was 
greatly injured. It was held by the New York court 
that the company was liable, on the ground that if 
is not necessary to show that the master expressly 
authorized the particular act : it is sufficient to show 
that the servant was engaged at the time in doing his 
master’s business, and was acting within the general 
scope of his authority ; and this, although he de- 
parted from the private instructions of the master, 
abused his authority, was reckless in the performance 
of his duty, and inflicted unnecessary injury ” 
{Rounds v. Delaware, Railroad, 64 Nen^ York Re2). 
129). And so in Cohen v. Dry Dock Co. (69 Ne^c 
iForA; Rep, 170), it was laid down that “ a master is 
liable, where the servant is engaged at the time in 
^ doing his master’s business, and is acting within the 

E 2 
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general scope of his authority, although he is reckless 
in the performance of his duty, or through lack* of 
judgment or discretion, or from infirmity of temper, 
or under the influence of passion aroused by the cir- 
cumstances, goes beyond the strict line of his duty, 
and inflicts unnecessaiy and unjustifiable injury.’’ 

Doctrine of Ratification, The preceding re- 
marks have reference only to cases in which the 
injury has been occasioned either by the negligence 
of the servant in the course of his employment, or by 
his wilful act, done under such circumstances as make 
it probable that lie was authorized to commit it, upon 
proper occasion, but had used such authority injudi- 
ciously or carelessly. But there is a third class which 
dilfers from both of these, viz. whore a servant com- 
mits a tort whilst not a.ctiiig in pursuance of his 
master’s crajdoyment, but which the master subse- 
quently adopts. 

Rule 12. — A tortious act done for another, 
by a person not assuming* to act for himself, 
but for such other person, though witliout 
any precedent authority whatever, becomes 
the act of the jnuncipal if subsequently rati- 
fied by him, and whether it be for his detri- 
ment or liis advantage, to the same extent as 
if the same act had been done by his previous 
authority ( Wilson v. Tumman^ 6 M. ^ Gr, 242). 

This rule is generally expressed by the maxim. 
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‘‘ Omnis rafihahlHo refrotrahitu,)\ et mandato priori 
ccquiparafur^^^ and is equally applicable to torts and 
to contracts. It should be observed that the act mmi 
have been done for the use or for the benefit of the 
principal (4 lad, 317 ; Wilson v. Barker. 4 B. ^ Ad. 
614 ; and judgniont, Dallas, C. J., JLill v. Bickcrngill, 
lB.I^B.2m). 

Meaning of ‘‘ Servant/’ The term “ servant ” 
does not exclusively apply to menials. 

liuLE 13. — Wlioii a man is hired by the 
master, either jxTsonally or by tlioso who 
are intrusted In' the master with the luring 
of servants, to do tlie business required of 
him, the master will be responsible for any 
torts committed l)y him witliin tlie scope of 
sucli business (^Laugher Pointer. 5 B. C. 
547); but a (*ontractor, sub-contrai'tor, or? 
other person exendsing an inde})endcnt em- 
ployment, is not a servant within the mean- 
ing of the rule (Bapsou v. Cubittj 9 M. ^ W. 
710; Pearson v. Cox, L. IL, 2 C. P. I). 369). 

(1) The first part of this rule, appljos not only to 
domestic servants but to clerks, managers, agents, 
and in short all whom the master appoints to do 
any work, and over whom he retains any control or 
right of control, even though they b6 not in the 
immediate employ, or under the immediate superin- 
tendence, of the master. Thus if a man is owner 
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of a ship, he himself appoints the sailing master, and 
desires him to appoint and select the crew ; the crew 
thus become appointed by the owner, and are his 
servants for the management of hLs ship : and if any 
damage happen through their default, it is the same 
as if it happened through the immediate default of 
the owner himself {Laufjhcr v. Pointer^ per 

Littledale, J.). 

(2) A contractor employed by navigation commis- 
sioners, in the course of executing the works flooded 
the plaintiff’s land, by im 2 )ro 2 ierly, and without autho- 
rity, introducing water into a drain insufficiently made 
by himself. Hero the contractor, and not the com- 
missioners, was held liable {Alien v. Iloirard^ 7 Q. B. 
960). 

(3) So where a company c(.)ntracted with A. to 
construct a railway, and A. sub- contracted with B. 
to construct a bridge on it, and B. employed C. to 
erect a scaffold under a special contract between him 
and C. ; a passenger injured by the negligent con- 
struction of the scaffold could only sue 0., and not 
A., B., or the company {Knight v. Gea\ 5 Ex, 721) ; 
but it is open to doubt whether such a case would not 
now be held to come within the 2 >rinciple of sub- 
rule 1, infni^ part (c). 

(4) So where a butcher bought a, bullock, and 
hired a licensed drover to drive it to his shop ; and 
the drover, instead of so doing, employed a boy for 
the purpose; it was held that the butcher was not 
liable for the injurious consequences caused by the 
boy ^8 negligence, as the relation of master and ser- 
vant did not exist between them {Milligan v. Wedge^ 
12 A, E. 737 ). 
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^5) The defendant, a livery stable keeper, em- 
ployed a builder (an independent contractor) to build 
a shed for carriages on his premises. The plaintiff 
deposited two carriages with him for safe keeping, 
which were placed in the shed. The building being 
blown down by a high wind, the carriages were 
injured : Held, it appearing that the builder was 
a man whom a reasonable and careful man might 
trust, that the defendant was not liable, even although 
the building w^as undoubtedly negligent {SoMrk v. 
Lavvriclxy L. It., 9 Q. B. 122). 

(6) So if the owner of a cairiago hire horses from 
a job master, who at the same time provides a driver, 
the job master is liable for accidents caused by the 
driver’s negligence, for he is his servant, and not 
that of the owner of the carriage {QiiarmaH v. Bur- 
netf, G 31. ^ TF. 499.) And qua the public a similar 
principle applies to cab proi)rietors and cab drivers 
where the projirietor finds both cab and horse ( Vena- 
Ides V. Smit/i, L. 11., 2 Q. B. I). 279) ; but it is other- 
wise where the driver finds the horse and harness or 
merely hires the cab {Kinq v. Sjmrr, L. R., 8 Q. B. 
D. 104). 

Liability of Employer for Contractor’s 
Torts. Sub-rule 1 . — A person employing a contractor 
will, however, he liable for the contractor's wrongful acts, 
\f either (a) the employer retains his control over the 
contractor, and personally interferes and makes himMlf 
a party to the act which occasions the damage; or (b) 
where the thing contracted to he done is itself unlawful ; 
or (c) where a legal duty is incumbent upon the employer, 
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and the contractor either omits or imperfect I j/ perfopns 
such duty ; or (d) ndicre the thiny contracted to he done 
is lawful in itself but is likely in the natural course of 
events to cause injury to a neighbouring property unless 
means are adopted by which such consequences may be 
prevented, and the eontraetor omits to adopt such means 
{Hughes v. Perciral, L. It, 8 Ap. Ca. 448). 

(1) Thus whore the defendant om])loyed a con- 
tractor to make a drain, and the contractor’s man 
left some of the soil in the highway, in consequence 
of which an accident happened to the jdaintilf, and 
afterwards the defendant, on complaint being made, 
promised to remove the rubbish, and paid for carting 
part of it aw'iiy, and it did not appmir that the eon- 
tractor had uiidertaken to remove it ; it was held that 
the defendant was liable {Burgess v. Gray, 1 C. B. 578). 

(2) A company, not authorized to interfere with the 
streets of Sheffield, directed their contractor to open 
trenches therein ; the contractor's servants in doing 
so left a heap of stones, over wliicli the plaintiff fell 
and was injured. Jlero the defendant company was 
held liable, as the interference with the streets was 
in itself an injuria or wrongful act {Ellis v. Sheffield 
Gas Consumers'* Co,, 23 L. J,, Q. B. 42). 

(3) So where the defendants were authorized by 
an act of parliament to construct an opening bridge 
over a navigable river, a duty was cast upon them to 
construct it properly and efficiently ; and the jdaintiff 
having suffered loss through a defect in the con- 
struction and working of the bridge, it was held that 
the defendants were liable, and could not excuse 
themselves by throwing the blame on their con- 
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tractor (see Hole v. Sitiinghonrnc^ 6 II, 4* N, 

488). 

(4) Plaintiff and defendant were oAvners of two 
adjoining houses, plaintiff being entitled to the sup- 
port for his house, of defendant’s soil. Defendant 
employed a contractor to pull down his house, exca- 
vate the foundations and rebuild the house. The 
contractor undertook the risk of supporting the 
plaintiff’s house as far as might be necessary during 
the work, and to make good any damage and satisfy 
any claims aiising therefrom. Plaintiff’s house was 
injured in the progress of the woik, owing to the 
means, taken by the coniraetor to support it, being 
insutneient. Held, on tlu^ principle (d) above laid 
doAvn, that the defendant %vas liable {Bourr v. PeatCj 
L. II, ^ 1 Q, B. 1), 321 ; and sec to same effect Tarry 
v. Ashtoa^ il), 314, and Anyas v. Da/fon, L. IL, 6 
Ap, Ca. 740). 


Temporary Employment by Another. 

Sub-rule 2. — Where (( master temporarily tends his 
servant to another, U}aler u'hose immediate control he is 
for the time heiny, and irhose irork he is doing, the 


master u'ill not he responsitde for ids servants torts com-- 


mitted during such temporary employment by another. 

(1) Thus in RourkcY. White Moss Coal Co. {L. It., 
2 C. P. I). 205), the defendants had contracted with 
W. to sink a shaft for them at so much a yard, W. 
to provide all necessary labour, the defendants pro- 
viding steam power and machinery, and two en- 
gineers, to he under the control of W. The plaintiff, 
one of W.’s workmen, was injured by the negligence 
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of L., one of the defendants’ engineers ; but it was 
held that the company were not liable for this injury/ 
on the ground, that although L. was their general 
servant, yet at the time of the injury he was not 
actually employed in doing their work, and was 
under the immediate control of W., to whom he had 
been lent by them, and whose servant, therefore, he 
must be considered to have been. 

Unauthorized Delegation by a Servant. 

Rule 14. — A master is not, in general, liable 
for tlic tortious ac^ts of persons to whom his 
servant lias, without authority, delegated liis 
duties, and between whom and the master 
the relation of master and servant does not 
exist (^salmillcd^ and see tJevjell v. Grand Trunk 
Raihvajji^ 55 N. II, 84j. 

(1) Thus it is apprehended that if a master wrote 
to his groom and ordered him to take the carriage to 
such a place, and the groom, instead of taking the 
carriage himself, employed A. to do it for him with- 
out having ever had any authority from the master 
to intrust A. with the carriage, and A. so carelessly 
drove the carriage as to injure B., no action would 
lie against the master. For the master never hired the 
groom for the purpose of employing others to do his 
work, and therefore, in intrusting the carriage to A., 
he would be acting beyond the scope of his employ- 
ment, and beyond his probable authority. 

(2) But if, on the other hand, the groom had 
taken A. with him, and had handed the reins to 
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Hm, it is submitted that the master would bo liable, 
beftause the handing of the reins to another whilst he 
was in the act of performing his duty would be a 
default in the performance of that duty, and not a 
complete retirement from its performance (see per 
Lord Abinger, Boothe v. Mister, 7 (7. 4* P. 66, and 
Joel V. Morrison, 6 C. P. 503). 


Such is a brief outline of the law relating to the 
responsibility of masters to third parties for the torts 
of their servants ; l)ut the learning on the subject is 
of so technical a eharaetcT, and the distinctions as to 
when a servant is, and Avhen not, acting within the 
scope of his employment, or oven whether ho bo a 
servant at all, are so very relinod, and the authorities 
are so conlllcting, that a legal training is often neces- 
sary in order that the diilerenco may bo distinguished. 
I shall therefore content myself Avith the foregoing 
general rules (Avhich are believed to be accurate so 
far as they go), leaving to other and larger works on 
the laAv of master and servant the task of quoting 
the numerous cases on the subject and commenting 
upon the very subtle distinctions between them. I 
would particularly recommend the chapter on the 
master’s liability contained in Mr. Manley Smith’s 
excellent and exhaustive treatise on Masters and 
Servants, as a very complete exposition of the law 
on this subject, and would also call the student’s 
attention to the reports of the following cases, 
namely : — Storey v. Ashton, L. P., 4 Q, B. 476 ; 
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Whatman v. Pearson^ L, P,^ 3 C, P, 422 (very con- 
flicting) ; Lord BoUnghroke Local Board of Sicinkon, 
L, P., 9 C. P. 575 ; Marra/j v. Carrie, Ij. P., 6 
C. P. 24; McMamiH v. Cricket, 1 East, 106 ; Gregory 
V. Piper, 9 B. 4* ('• 091 ; 31itehell v. CrasarUer, 13 
a B, 237 ; Francis v. CoekvriU, L. P., 5 Q. B. 184; 
Lyon V. Marten, 8 A. E. 012 ; Overton v. Freeman, 
11 ( 7 . B, 867 ; Cat/ibertson v. Pa rso)ts, 21 Ij, J., C.P. 
165 ; Welfare v. L. B, ^ S. C. P, Co,, L. P., 4 Q. B. 
693; and Wilson v. Merry, L, P,, 1 II. L. 326. 


Section 2. 


Liability to Servants for Itfaries caused by Felloiv- 

servants. '' 


Previously to tlio 1st of January, 1881, tlie lia- 
bility of a master to bis servant for an injury 
resulting from tlio negligonco of bis folloAV-servant 
differed a cry materially from bis liability to a third 
party for a similar injurjL On that day, however, 
the Employers' Liabiliiy Act (43 & 44 Viet. c. 42) 
came into operation, and Avith regard to certain classes 
of servants, mahes a considerable alteration in the 
common laAv. The act is, however, merely tentath^e, 
being passed for a period of seven years only, and a 
master and servant may, by mutual arrangement, 
contract themselves out of its provisions. Conse- 
quently (1) even with regard to the class of servants 
who fall within the provisions of the statute, the 
common law rules still apply in cases where the 
master and servant contract themselves out of the 
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act ; (2) unless the act is renewed at the end of seven 
yeftrs, then the common law rules will he again uni- 
versally applicable; and (3) there are still a large 
class of servants (donieslic and menial and other 
servants) who do not come within the moaning of 
the act at all. For these reasons it is necessary that 
the student sliould first consider the common law 
liability of a master towards his servant, and then he 
may with advantage t‘xamine how far those rules are 
modified by the statuti^ in question. 


SuH-sECTioN 1 . — Conunon Lmr LiahiUtij, 

Liability of Master for Injuries caused 
by Servant to Fellow-servant. Rule 15. 
— A master is not liable to Ids servant for 
damage resulting from the negligence of Ids 
fellow-servant in tlie (aiurse of their common 
employment, unless the servant causing the 
injury was incompetent to discharge his 
duty, or the servant injured was not at the 
time acting in his masters employment. 

(1) Thus where a workman at the top of a building 
carelessly let fall a heavy substance upon a fellow 
workman at the bottom, the master was held not to 
be responsible, without proof of the incompetency 
of the workman causing the injury to discharge the 
duty in which he had been employed ( Wiggett v. Fox, 
25 L. J., Ex, 118). 
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(2) So in Hall t. Johnson (34 L, J'., Ex, 222), the 
plaintiff was a miner in defendants' employ, as was 
also an underlooker whose duty it was to see that as 
the mine was excavated the roof should be propped 
up. This he neglected to do, whereby a stone fell 
and injured the plaintiff ; but it was held that this 
attached no liability to the defendants, as no proof 
was given that they did not use due care in selecting 
the underlooker for his post. 

Meaning of Common Employment. Sub- 
rule : — It is not nccrssarj/ to the application of the above 
rulc^ that the servant causing^ and the servant sustain- 
ing^ the injury should both he engaged in precisely the 
same, or even simitar arts^ so lo)ig as the risk of injury 
from the one is so much a natural and necessary conse- 
quence of the employment uhich the other accepts, that it 
nmst he included in the risks which have to he considered 
in his wages [Morgan v. Vale of Neath R, Co., L. R., 
1 Q. B. 149 ; AUen v. New Gas Co., L. R., 1 Ex. D. 
251). 

(1) Thus the driver and guard of a stage-coach ; 
the steersman and rowers of a boat ; the man who 
draws the red-hot iron from the forge, and the man 
who hammers it into shape ; the person who lets 
down into, or draws up from, a pit, the miners 
working therein, and the miners themselves ; all 
these are fellow labourers within the meaning of the 
doctrine [Bartonshill Coal Co. v. Reid, 4 Jiir., N. 8. 

■767). The real test seems to be, whether they are 
^.engaged in the same pursuit. 

(2) In Morgan v. Vale of Neath R. Co. [L. R., IQ.B. 
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149), the plaintiff was in the employ of a railway 
company as a carpenter, to do any carpenters’ work 
for the general purposes of the company. He was 
standing on a scaffolding at work on a shed close to 
the line of railway, and some porters in the service 
of the company carelessly shifted an engine on a 
turntable, so that it struck a ladder supporting the 
scaffold, by whicli means the plaintiff was thrown to 
the ground and injured. It was hold, however, that 
he could not recover against the company, on the 
ground, that whenever an employment in the service 
of a railway company is such as necessarily to bring 
the person accepting it into contact with the traffic of 
the line, risk of injury from tlio carelessness of those 
managing that traffic is one of the risks necessarily 
and naturally incident to that employment. (See 
Loully, Howell, Z. 11,, 1 C, P, J), 161.) 

(3) And again, in Tunncij v. 3Iid. R. Co. {L. R., 
1 C. P. 291), the plaintiff was employed by a railway 
company as a labourer, to assist in loading what is 
called “a pick-up train,” with materials left by 
platelayers and others upon the line. One of the 
terms of his engagement was that he should be car- 
ried by the train from Birmingham (where he resided 
and whence the train started) to the spot at which his 
work for the day was to be done, and be brought 
back to Birmingham at the end of each day. As 
he was returning to Birmingham after his day’s 
work was done, the train by which he was travelling 
came into collision with another train, through the 
negligence of the guard who had charge of it, and the 
plaintiff was injured. The plaintiff accordingly sued 
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the company, hut the court held, that, inasmuch as 
the plaintiff was being carried, not as a passenger, 
but in the course of his contract of service, there was 
nothing to take the case out of the ordinary rule, 
which exempts a master from responsibility for an 
injury to a servant through the negligence of a 
fellow- servant, when both are acting in pursuance of 
a common employment. 

(4) So, again, in Feltlmm v. England [L, 11,^ 2 
Q. JB. 33), the defendant was a maker of locomotive 
engines, and the plaintiff was in his employ. An 
engine was being hoisted, for the purpose of being 
carried away, by a travelling crane moving on a 
tramway resting on beams of wood, supported by 
piers of brickwork. The piers had been recently 
repaired, and the brickwork was fresh. The defend- 
ant retained the general control of the establishment, 
but was not present ; his foreman or manager directed 
the crane to be moved, having, just before, ordered 
the plaintiff to get on the engine to clean it. The 
plaintiff having got on to the engine, the piers gave 
way, the engine fell, and the plaintiff was injured. 
Here it was held that the fact that the servant who 
was guilty of negligence was a servant of suj^erior 
authority, whose lawful directions the other was 
bound to obey, was immaterial ; and that as there 
was no evidence of personal negligence on the part 
of the defendant, and nothing to show that he had 
employed unskilful or incompetent persons to build 
the piers, he was not liable to the plaintiff. 

(5) So where two railway companies, A. and B., 
have a joint staff of signalmen, and one of them gets 
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injured through the negligence of the private engine 
driver of company A., such company will not be 
liable. For, although the injured man is the 
servant of A. and B., and the engine driver is the 
serv^ant of A. onl}", yet they were engaged in a 
common pursuit so far as company A. were con- 
cerned, although the signalman was also engaged in 
a further and additional pursuit on behalf of B. (see 
S want son v. N. E, li. Co., L. 11., d Ex. Div. 341). 
But where one of two companies has the user of the 
other’s station, but not the control of its servants 
employed on such station, one of whom is injured 
by the negligence of a servant of the company 
having such right of user, the rule does not apply 
{Warburfon v, G. W. li. Co., L. li., 2 Ex. 30; and 
see Turner v. G. E. R. Co., 33 L. T. 431). 

(6) And so the rule does not apply where one 
servant is the servant of a contractor, and the other 
is the servant of the person who employs the con- 
tractor ; for the servant of the contractor is not the? 
servant of the contractor’s employer {Parry v. Smitb, 
L. A., 4 C. P. D. 325). It must, however, bo borne 
in mind, that it is sometimes a question of difficulty 
whether a person holds the position of a contractor, or 
of a foreman in charge of a gang of workmen ; and 
that in the latter case the rule as to fellow-servants 
applies {Charles v. Taylor, L. li., 3 C. P. D. 492). 


IT. 


P 
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Negligence of Master. Rule 16. — 
master is bound to take reasonable precau- 
tions to insure bis servant’s safety; and if, 
tlnougli the absence of siuili reasonable pre- 
cautions, or tlirougli the breach of some duty 
incumbent on the master, or tlirougli the 
personal negligence of the master, tlie ser- 
vant is injured, the master will be responsible 
( Ormond v. Holland^ E, B. ^ E. 102; Ashtvix 
V. Stanioix^ 30 L, J"., Q, B, 1<S3), unless the 
servant knew of the danger, in which ease he 
will bo presumed to liave acA^eptod it as one 
of the risks incident to his employment. 
{^Grijfitlis V. London and Ht, Katharines Dock 
Co,, L. It., 12 Q. B. />. 493.) 

(1) Thus in Mrllors v. Shaw (30 L. J., Q. B, 333), 
the defendants were owners of a coal mine, and the 
plaintiff was employed by them as a collier in the 
mine, and in the course of his employment it was 
necessary for him to descend and ascend through a 
shaft constnicted by them. By the defendants’ 
negligence the shaft was constructed unsafely, and 
was, by reason of not being sufficiently lined or 
cased, in an unsafe condition. By reason of this, 
and also by reason of no sufficient or proper appa- 
ratus having been provided by the defendants to 
protect their miners from the unsafe state of the 
shaft, a stone fell from the side of the shaft on to the 
plaintiff’s head, and he was dangerously wounded. 
One of the defendants was manager of the mine, and 
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it was worked under his personal superintendence, 
and*the plaintiff was not aware of the state of the 
shaft. On this state of facts the defendants were 
held liable. 

(2) So, where a builder knowingly erects a scaffold- 
ing of unsound wood, and one of his workmen is 
injured in consequence, he will be liable (see Robert 
V. Smith, 2 ll.Sf N, 213). 

(3) So, where a master ordered a servant to take 
a bag of corn up a ladder which the master knew, 
and the servant did not know, to bo unsafe, and the 
ladder broke, and the servant 'was injured, the master 
was held liable ( WilUamH v. CJoucjh, 3 II. N. 258). 

(4) It has been held, in the United States, thai 
where the negligence of an engineer of a train in 
running it, is contributory with that of the company 
in not sending a sufficient number of brakesmen, and 
both together cause an injury to an employe, the 
negligence of the engineer does not relieve the com- 
pany from liability (Booth v. Bodon, &cc.. 73 New 
York Rep. 38). 


Master’s Knowledge of a Servant’s Inca- 
pacity. Sub-rule 1. — If the mader or his manager 
earelcsdy places hy the side of his .servant, a fellow-servant 
timkilled and ineompetent, and damage results to the 


servant in consequence, the master is liable. And this is 


so whether the incompetemy or leant of skill of the fellow- 


servant existed when he teas hired, or has come upon him 
since, and he has been continaed in service with notice or 


knowledge, or the means of knowledge, upon the part of 
the master^ of the defect. It is the duty of the master to 


F 2 
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hia servant to discharge from his service^ upon notice 
thereof^ any other serva}it who ^ from any cause ^ has ceased 
to he competent and skilful {haning v. N. Y, Cent, E, i?., 
49 Nciv York Rep, 521). 

The above is submitted, but whether it would be 
followed by the English Courts is doubtful. 

Servant’s Knowledge of Danger. Sub- 
rule 2. — Where a servant is injured hy an instrument 
which he is himself nsiiig in the course of his employ^ 
ment^ and of the nature of which he is as much aware 
as his master^ he cannot recover against the master^ not^ 
withstanding tJad such instrument was not the safest for 
effecting the ohjeet in rietr, (See Griffiths v. London 
and St. Katharines Dock Co,, L. R., 12 Q. B, 1). 493.) 

(1) Therefore, where a labourer was killed through 
the fall of a weight, which ho was raising by means 
of an engine to wliicli he attached it by fastening 
on a clip, and the clip had slipped off, it was 
held that there was no case to go to the jury in an 
action by his representative against the master, 
althougli it appeared that another and safer mode 
of raising the weight was usual, and had been 
discarded by the master’s orders [Dyner v. Leach, 26 
L. J., Kr. 221 ; and see also Senior v. Ward, \ E, 

E, 385). 

(2) A hoarding had been erected by the defendant, 
a builder, which projected too far into the street, 
but sufficient room was left for carts to pass ; a heavy 
machine was placed inside the hoarding and close to 
it. A cart, in passing, struck against the hoarding, 
and knocked down the machine against the plaintiff, 
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a Workman in the defendant’s employ. The plaintifE 
had previously made some complaint of the position 
of the machine to his master, but voluntarily con- 
tinued to work though the machine was not moved. 
It was here held, that there was no evidence to go to 
the jury of the master’s liability (Am)p v. Yate^ij 
2 H N. 708 ; Gnfiths v. GidloM', 3 IL N, 048). 
But see llohn^ v. WorfJiingtony 2 F. F. 533, where 
Mr. Justice Willes seems to have tliought that ac- 
quiescence by the v/oikman in the reasonable exj)ec- 
tation of the known defect being made good did not 
excuse the master. This was, however, a nisi prius 
case, and never came before the court in banco. 


Volunteers. Rule 17. — If a stranger in- 
vited by a servant to assist liini in liis work, 
or wlio volunteers to assist liini in liis work, 
is, while giving siieli assistance, injured by 
the negligence of anothcT servant of tlie sanu? 
master, lie is c*onsidered to be a servant pro 
tempore^ and no action will lie against the 
master, unless (perhaj)s) he were guilty of 
personal negligence or breach of duty, or 
the servants were not competent persons. 

The reason of this rule is obvious, for the volunteer, 
by aiding the servant, is simply of his own accord 
placing himself in the position of a servant, and that 
without the consent or request of the master. The 
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latter cannot therefore be fairly called upon to ro2om- 
pense him for the result of his offioiousness. 

Thus where the servants of a railway company 
were turning a truck on a turntable, and a person 
not in the employ of the company volunteered to 
assist them, and, whilst so engaged, other servants 
of the company negligently propelled a locomotive 
against, and so killed the volunteer, and the servants 
of the company were of competent skill, and the 
company did not authorize the negligence, it was 
held that the company was not liable {Degg v. 
df. 11. Co., 1 II. ^ M. 773 ; Poffer v. Faulknn', 1 B. 
S. 800). 

Exception. Where a person aids the servants of 
another, with such other’s consent or acquiescence, 
not as a mere volunteer but for the purpose of ex- 
pediting some business of his own, lie is not con- 
sidered to be in the j^osltion of a servant tempore. 

Thus whore the plaintiff sent a heifer by the de- 
fendants’ railway to P., and on its arrival, there 
being only two porters to shunt the truck, the 
plaintiff, in order to save delay, assisted in shunting 
the truck, and was injbired by the negligence of one of 
the defendants’ engine- di'ivers, and there was evidence 
that the station-master assented to his aiding in the 
shunting, it was held that he wns entitled to recover 
damages [Wright v. L. N. W. B. Co., L, It., 1 
Q. B. D. 252). 
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^}uB-sECTiON h, — Employers^ Liability Act {a). 

Rule 18. — Any (1) railway servant, (2) la- 
bourer, (3) servant in husbandry, (4) journey- 
man, (5) artificer, (6)handicraftsman,(7) miner, 
or (8) other person en"*aged in manual labour 
(not being' a domestic or menial servant) 
(sect. 8, and 38 ct 39 Viet. c. 90, s. 10), may, 
under the act, sue his em})loyer, as if the 
relation of master and servant did not subsist 
between tliem (se(*t. 1), for any personal injury 
(paused after the 1st of January, 1881 : — 

(a) By reason of any defe(tt in the ways, 

works, ma(*1iinerv, or plant used in 
tlH> (au])loyer’s business, whi(‘h defect 
was (‘aused, or remained undiscovered 
or unremedied, tlirough the negli- 
gence of the master or of a fellow- 
sciwant whose dutv it was to see to 

•y 

the (‘ondition of such ways, works, 
ma(*liinery or phint (sect. 1, subs. 1, 
and sect. 2, subs. 1 ; sec McGiffen v. 
F aimer cS" tb., L, 11. , 10 Q. B, D, 5). 

(b) By reason of the negligence of a fellow- 

servant who has any superintendence 
entrusted to him, whilst in the exer- 
cise of such superintendence (sect. 1, 
subs. 2 ; Shaffers v. Gen, Steam^ ^c. 
Co., L. IL, 10 Q. B. D. 356; Gibbs y. 


(a) 43 & 44 Viet. c. 42. 
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G. W. i?. Go., L. R., 11 Q. B. D. 22; 
and Osborne y. Jackson, ib. G19). 

(c) By reason of the negligence of a fellow- 

servant to whose orders the injured 
servant is, at the time of the injury, 
bound to conform, where the injury 
results from so (conforming (sect. 1, 
subs. 3). 

(d) By reason of the act or omission of 

any fellow-servant done or made in 
pursiiaiKce of an imjuoper, or defec- 
tive bye-law of the employer, or in 
obedience to a particular instruction 
of the employed' or some })erson duly 
delegated by him, wliere tlie injury 
results from the impropriety or defect 
in the bye-law or instriuction. But 
no bye-law is to be deemed defective 
which shall have been approved as 
proper by any department of govern- 
ment under any act of jiarliament 
(seed. 1, subs. 4, and sect. 2, subs. 2). 

(e) By reason of the negligence of a fellow- 

servant having the management of 
points, signals, a locomotive or a train 
(sect. 1, subs. 5. Ajiplicable to private 
railway, Doiiqlity v. Fircbank. L. R.. 
10 Q. B. D. 358). 

Provided that the servant injured cannot 
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' reTiover if he knew of the defect or negli- 
gence, and did not conijdain to the master or 
his manager within a reasonable time, unless 
he knew that the master or manager was 
aware of it (sect. 2, subs. 3). 

Personal Representatives of Servant 
Killed. >Sub-rulo 1. — In case the remits in 

deaths the legal personal represent at u'cs of the u'orhnan 
are entitled to bring the action {peel. J). 

Amount of Damages. SuL-mlo 2. — The 

damages are limited to a sion equal to the estimated 
earnings of a person in the grade, emjdoynient , and 
district, of the ])e)'son injured during the three years 
immediately preceding the injury [sect, f‘3) ; and if any 
penalty shall have been jmid to him or his executors or 
administrators by the employer under any statute, such 
penalty shall be deducted from the compensation actually 
aicardcd, and shall not be recoverable after damages shall 
hare been given under the act [sect. 5). 

Limit of Time for commencing Action. 

Sub-rule 3. — JS^otiee of the injury must be given to the 
employer ivithin six u'ceks ; the action must he. commenced 
icithin six mouths after the date of the injury, or in case 
of death ivithin twelve months, but in the latter case the 
want of notice shall be no bar, if the judge thinks there 
was reasonable excuse for not giving it [sect. 4). The 
notice must [unless the judge rcaires an error [sect. 7) ) 
give the name and address of the injured servant and 
state the cause and date of the injury, and must he served 
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hy delivering it at the place of hmincM or residmce%f 
the mader^ or miding it in a regidered letter 2 ^coperly 
nddremd to the master at such place as aforesaid or at 
his last known place of husmess or residence {sect, 7), and 
must be in uritmg {Moyle v. JenkinSy L. B., 8 Q. B. D. 
116), and such writing ought to contain all the above 
particulars, and not refer merely to particulars taken 
down hy the defendant from the plaintijf\^ verbal state- 
ment {Keen V. Millwall Docks Co,, L. JR., 8 Q. B. D. 
482), hut it need not he technically accurate {Stone v. 
Hyde, L. 11, 9 Q. B. IK 76). 

Mode of Trial. SuL-rulo 4. — Actions, under this 
act, must he brought in the county court, hut may he 
removed to the superior court in like manner, and upon 
the same eonditimts, as an action cmnmenced in a county 
court may be by law ronoved {sect. G). Sucli removal 
will, however, only be ordered under very exceptional 
circumstances {Mioiday v. Thames, &^c. Co., L. E., 10 
Q. B. IX 59). 

It is competent for an employer and his servants 
to contract that the act shall not apply to them 
{Griffiths V. Lord Dudley, L. IL, 9 Q. B. 1). 857). 

The act expires at the end of th(5 session of parlia- 
ment next after the 31st of December, 1887, but 
actions commenced before that date are to continue. 

As several treatises on the act have been issued, I 
do not think that I need enlarge upon it here ; but 
no one should attempt to advise upon it without 
carefully studying the act itself. 
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CHAPTEE IV. 

Of the Limitation of Actions ex Delictto. 

Beason for Limitation, I have so far treated 
of the wrongs independent, or quasi independent, of 
contract, of which the law takes cognizance ; and I 
have shown how the law gives a remedy whenever 
it holds any act to ho wrongful, in accordance with 
the maxim ihi roncdiion 

But although there is always a remedy, yet, for 
the sake of the peace of the kingdom, a man is not 
allowed to enforce his remedy at his own leisure, and 
after a long interval, in the course of which evidence 
may have been entirely swept away, which, if pro- 
duced, might prove the defendant’s innocence. 

For this and other reasons, various statutes have 
been from time to time passed, which confine the 
right of action within certain periods after its com- 
mencement — periods which, as they differ in different 
actions, will be more particularly mentioned in the 
course of the second part of this work. At this 
stage, I propose to examine only such rules as apply 
to the limitation of all actions of tort. 


Commencement of Period. Kule 19. — 
When a statute limits the period within which 
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an action is to be brought for an act done 
omitted, if the cause of action is a single 
act, or one wliicli amounts to a trespass, the 
action must be brought within the prescribed 
period after the actual- doing of the thing 
complained of. But if the cause of action 
is not the doing of the thing, but the result- 
ing of damage only, the period of limitation 
is to be computed from tlie time when the 
party sustained the damage {Backhouse v. 
Bonoiuij 9 II. L. C. oOo ; Saunders v. Edwards.^ 
1 Sid. 95). 

The meaning of this rule is, that where the tort is 
the wrongful iiifiingcment of a right, then as that 
eonstitiites per sc a tort, so the period of limitation 
commences to run immediately from the date of the 
infringement. But, on the other hand, Avhero the 
tort consists in tlie violation of a duty coujded with 
actual resulting damage, then, as the breach of duty 
is not of itself a tort, so the period of limitation does 
not commence to run until it becomes a tort by reason 
of the actual damage resulting from it. 

(1) Thus, where A. owned houses built upon land 
contiguous to land of B., C., and D. ; and E., being 
the owner of the mines under the land of all these 
persons, so worked the mines that the lands of B. 
sank, and after more than six years’ interval (the 
period of limitation in actions for causing subsi- 
dence), their sinking caused an injury to A.’s houses : 
Held, that A.’s right of action was not barred, as the 
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tort to him was the damage caused by the working 
df the mines, and not the working itself {Backhoim 
V. Bonomi^ sup.), 

(2) In an action for wrongful conversion of goods 
(which is an injury to a right) the facts were as fol- 
lows : — A.’s furniture was seized under an execution 
by the sheriff, and eventually it was bought by A.’s 
friends, and left in his possession. A. enjoyed the 
use of it for more than six years, and died. Upon 
A.’s death it was claimed by these friends, and ad- 
versely by the widow, on the ground that the Statute 
of Limitations barred <hem from claiming it after 
they had allowed A. to k(‘e]> it for six years : it was, 
however, held that the statute did not begin to run 
until the fri(uids had claimed the furniture, for the 
tort ^vas the wrongful conversion of the goods, which 
had only taken place when the widow refused to give 
them up [Edwanles v. Chaj, 28 Bc((i\ 145 ; and see 
also ^packman v. Fosier, L. 11., 11 Q. B. D, 99). 

(3) Prior to 1806, a stream was conveyed by the 
defendants under their canal through two wooden 
tunnels, for which, in 1860, they substituted metal 
tunnels of less capacity, in consequence of which, 
after heavy rains, the stream in 1873 flooded the 
plaintiff’s lands adjacent to the canal: Held, that 
the substitution of the smaller for the larger tunnels 
was, in its inception, an innocent act without either 
injuria or damnum, and only became tortious upon 
the subsequent flooding, and that the Statute of Limi- 
tations began to run from the time of the flooding in 
1873 {Devery v. Grand Junction Canal Co., Ir, ll(p., 
8 C. L, 511, following Whltchouse v. Felloiccs, 10 
C. B., N. S. 765). 
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Concealed Tort. Sub-rule. — Where a tort is 
fraudulently concealed hy the defendant^ and the plaintiff 
has no remonahlc means of discovering it, the statute 
only begins to run from the date of the discovery {Oihhs 
V. Gtdld, L, K, 9 Q. B. D. 59). 


Disability. Rule 20. — Contra non valen- 
tem agorc nulla currit prsescriptio. 

( Where a person is imder disdbilily^ the statute 
\ does not run,) 

Thus where persons, who woiild otherwise have 
the right to sue, are uuder certain disabilities, (as, 
for instance, coverture (in case of a woman), idiocy, 
or insanity,) tho period of limitation does not com- 
mence to run until such disabilities have ceased (see 
21 Jac. 1, c. 16, s. 7 ; 6 & 4 Will. 4, c. 27, s. 16) ; but 
as to married women, see now tho Married Women’s 
Property Act, 1 882.) 

! Exception. — No action of ejectment can be 
brought, and no distress or entry be made to recover 
land or rent, but within thirty years next after the 
right of action shall have accrued, notwithstanding 
that the person entitled to sue may be under some 
-disability (37 & 38 Viet, c. 57, s. 5). 

Disability subsequent to commencement 
of period no Bar. Sub-rule. — Whenever the statute 
has once begun to run it continues to do so {^Rhodes v. 
Smet/mrsfy 4 AT. W. 42; Lafond v. Ruddock, 13 
C. B. 819). 
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Therefore, wliere the plaintiff is under no disability 
aKthe time the right of action accrued to him, but 
subsequently becomes under disability, and continues 
so until the expiration of the period of limitation, his 
right of action is barred ; for the statute having once 
begun to run continues to do so {Jaclison v. Johumny 
5 Cowcn^ 93; Ikmarcd v. Wynhoopy 3 Johns, Chy, 129, 
138). 


Continuing Torts. Eule 21. Where the 
tort is contiiiuiTig, tlie riglit of action is also 
continuing (^Whitehonsc v. Fellowcs, 30 L, J.y 
C. 1\ 305). 

(1) Thus, where an action is brought against a 
person for false imprisonment, every continuance of 
the imprisonment dc die in dieni, is a new imprison- 
ment, and therefore the period of limitation com- 
mences to run from tlxe last and not the first day of 
the imprisonment {Hardy v. Jiylc, 9 i>\ ^ C. G08). 

(2) But where A. enters upon the land of B. and 
digs a ditch tliereon, there is a direct invasion of B.’s 
rights, a completed trespass, and the cause of action 
for all injuries resulting therefrom commences to run 
at the time of the tresi)ass. The fact that A. does 
not re-enter B.’s land and fill up the ditch does not 
make him a continuous wrongdoer and liable to re- 
peated actions as long as the ditch remains unfilled, 
even though there afterwards arises new and unfore- 
seen damage from the existence of the ditch {Kansas 
Pac, Py. Y. Mihlman, 17 Kansas Itep, 224). 
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CHAPTER V. 

Of the Measure of Damages in Actions of Tort. 

The priiicij)les wliicli govern the measure of damages 
in actions of tort are very loose, and, indeed, as 
Mr. May no, in his excellent treatise, has pointed out, 
there are many eases of tort in which no measure 
can be given. It will bo at once apparent, however, 
that, putting aside circumstances of aggravation or 
mitigation, the compensation to be awarded in respect 
of an injury to property is capable of being far more 
accurately calculated than in respect of injury to 
person or re2)uiation ; and, therefore, to some extent 
the principles of law are different in these two classes 
of cases, as will bo seen from the following rules. 

Damages for Personal Injury. Rule 22. 
— There is no fixed rule for estimating 
damages in cases of injury to the person, 
reputation, or feelings, but the damages must 
be excessive and outrageous to warrant a new 
trial [Iluckle v. Money ^ 2 JVils, 205 ; Corkcry 
V. Hickson^ Ir. li,, 10 C\ L, 175). 

In the words of an American court, In actions 
sounding in damages, where the law furnishes no 
rule of measurement save the discretion of the jury 
upon the evidence before them, courts will not dis- 
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turb a verdict upon the ground of excessive damages, 
unless it be so flagranti}^ improper as to evince pas- 
sion, prejudice, partiality, or corruption. Upon a 
mere matter of damages, where different minds 
might, and probably would, arrive at different re- 
sults, and nothing inconsistent witli an honest exer- 
cise of judgment appears, the verdict should be left 
as the jury found it ’’ (J/m. Cvaf. li. 11. v. Caruthy 
51 Mm. llrp. 77). 

(1) I'h/sf Thus, where some work- 

ing men were unlawfully imprisoned for six hours 
only, being in the meantime well fed and cared 
for, and the jury nevertheless awarded 300/. to cacli 
of them, the court refused to set the verdict aside, 
on the ground that it seemed to them probable that 
the jury considered the importance of the right of 
personal liberty rather than the position of the 
plaintiffs. 

(2) Srdiicfiou. And so in actions for seduction, 
“ although in point of form the action only purports 
to give a recompense for loss of servic^e, wo cannot 
shut our eyes to the fact that it is an action brought 
by a parent for an injury to her child, and the jury 
may take into their consideration all that she can feel 
from the nature of the loss. They may look upon 
her as a parent losing the comfort as well as the ser- 
vice of her daughter, in whose virtue she can feel no 
consolation ; and as the parent of other children whose 
morals may be corrupted by her example ’’ (per Ld. 
Eldon, Bedford v. M^Kouf 3 E^^p. 120). 

u. 


G 
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(3) AssaiUt. So in actions for assault and batteiy, 
the court will seldom interfere ; and the jury may 
take the circumstances into consideration, and aggra- 
vate or mitigate the damages accordingly. 

Thus, to beat a man publicly is a greater insult and 
injmy than to do so in private, and is accordingly 
ground for aggravation of damages {TidUdgc v. Wade^ 
8 Wih, 18). 

(4) Dpfantafion. So for defamation, the damages 
are almost wholly in the discretion of the jury (Kelhj 
V. SJicrlock^ L. IL, 1 Q. B. 68G), and the cornet will 
seldom interfere with their verdict. 

Excojdlo )}^. — The court will interfere with the ver- 
dict, if it appear that the juiy assessed the damages 
under mistake or ill-feeling, or if they give the 
plaintitf more than he is entitled to, According to his 
own showing, or where the smallness of the amount 
shows that the jury have made a compromise, and, 
instead of deciding the issues, have agreed to find for 
[ the plaintiff for nominal damages only {Ilamhldon v. 

; Vcre, 2 Wms. SdiunL 170; Britton v. S. W. B. Co.y 
<27 L. f/., Ex. 355 ; Fahry v. Htanford,^ L. it., 10 Q. B. 
54) ; or where the smallness of the amount shows 
that they have failed to take into consideration some 
essential element of damage [Phillips y. L. S. W. 
It Co., L. E., 4 Q. B. D. 406). 


Damages for Injuries to Property. It is 

extremely difficult to lay down any rules with regard 
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to this branch of the subject, where it might be 
considered that some principles of estimation would 
apply, for the juiy are allowed a much greater lati- 
tude than in questions of contract. However, it may 
be laid down as generally true that — 

Ruli: 23. — Tlic damages in respect of in- 
juries to property are to be estimated upon 
the basis of being (tomjieusatoiy for tlio 
deterioration in value (*ausod l)y the Avrongful 
act of the defendant, and for all natural and 
necessary ex})enses in(*.urred by reason of 
such act. 

(1) Injury to Horne, Thus, in the case of injury 
to a horse through the defendant’s negligence ; it 
has been held, that the measure of damages is the 
keep of the horse at the farrier’s, the amount of the 
farrier’s bill, and the difference between the prior 
and subsequent value of the horse [Jones v. Boyce^ 1 
Stark. 493 ; and see Wilson v. JJeicport Dock Co.^ 
L. H, 1 Ex. 187). 

(2) Conversion. So, in the conversion of chattels, 
the full market value of the chattel at the date of 
the conversion, is, in the absence of special damage^ 
the true measure. Thus, where the plaintiff pur- 
chased champagne, lying at the defendants’ wharf, 
at fourteen shillings per dozen, and resold it at 
twenty- four shillings to the captain of a ship about 
to leave England, and the defendants wrongfully re- 
fused to deliver up the wine, and converted it to their 

g2 
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own use, it was held, in an action of trover, that 
although the defendants had no knowledge of the 
sale, or of the purposes for which the plaintiif re- 
quired delivery of the champagne, yet the plaintiff 
was entitled as damages to the price at which he had 
sold it {Franco Y. Gainlcf, L, R,, (] Q. B. 199). 

(3) Trcspffss, So, where coal has been taken by 
working into the mine of an adjoining owner, the 
trespasser will be treated as the purchaser at the pit’s 
mouth, and must pay the market value of the coal at 
the pit’s mouth, less the actual disbursements (not 
including any profit or trade allowances) for severing 
and bringing it to bank, so as to place the owner in 
the same position as if he had himself severed and 
raised the coal {In re United Merthyr Coll. Co., L. R., 
16Fq.4G). 

(4) Tnfringonoit of Patent. And so the patentee 
of an invention applicable to part of a machine, who 
is himself a manufacturer, but who has been in the 
habit of licensing the use of his invention by other 
manufacturers on payment of a fixed royalty for 
each machine, can only claim from an infringer of 
his patent the ordinary royalty, and cannot claim in 
addition a manufacturing profit {Penn v. Jr/cA*, L. R.y 
5 Eq. 81). 


Consequential Damages. Rule 24. — 
Where any special damages have naturally, 
and in sequence, resulted from the tort, tliey 
may be recovered. 
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^Tho difficulty in cases under this rule, is to deter- 
mine what damages are the natural result, and what 
are too remote. 

(1) Lohs of BimncHH. If, through the wilful or 

negligent conduct of another, one should receive 
corporal injury, whereby he is partially or totally 
prevented from attending to his business, the pecu- 
niary loss suffered in consequence may be recovered. 
The most usual instances of this are to be found in 
actions against railway conij)anie8 {Phitlijm v. L, Sf 
S, W, 111/. 4 Q. B. ]). 40G). 

(2) Mvdlval Expeim'x. So, tlie medical expenses 
incurred may be recovered if they form a legal debt 
owing from the plaintiff to the physician, but not 
otherwise {Dixon v. Bdl^ 1 Stark. 289 ; and see 
Spark V. lledopy 28 L, J., Q. B. 197). 

(3) Lorn of Pro/ )v rtf/. The plaintiff was travelling 
with other passengers in the caniage of a railway 
company, and on the tickets being collected, there 
was found to be a ticket short, and the j)laintiff was 
wrongly charged by the collector with being the de- 
faulter, and on his refusing to pay, was removed by 
the officers of the company, without unnecessary 
violence ; it was held, in an action for assault, that 
the loss of a x>air of race-glasses, which the plaintiff 
had left behind him in the carriage when he was 
removed, and which were not proved to have come 
into the possession of any of the company’s servants, 
was not such a natural consequence of the assault as 
to be recoverable {Glover v. L. S/ S. W. R. Co.^ L. R.^ 
3 Q. B. 25 ; and see as to remoteness Sanders v, 
Stuart, L. R., 1 C. P. D. 326). 
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(4) Lord CamphelVfi Act, The damages awarded 
under Lord Campbeirs Act to the relatives of per* 
sons killed through the default of the defendant 
should be calculated in reference to a reasonable ex- 
pectation of pecuniary benefit, as of right or other- 
wise, from the continuance of the life of the deceased 
(Franldui v. 8, E. IL Co., 3 H. JST. 211). 

The jury cannot, in such cases, take into consi- 
deration the grief, mourning and funeral expenses 
to which the survivors were put. And this seems 
reasonable, for in the ordinary course of nature the 
deceased would have died sooner or later, and the 
grief, mouniing and funeral expenses would have 
had to bo borne then, if not at the time they were 
borne {BMr v. Mid. IL Co., 21 L. J., Q. B. 233; 
Dalton V. 8. E. B. Co., 27 L. J., C. P. 227). 

(5) Injuri/ to Trade. So, in estimating the damages 
in an action for libelling a tradesman, the jury should 
take into consideration the prospective injury which 
will probably happen to his trade in consequence of 
the defamation {Gregory y. WilUajoH, 1 C. 8fK. 568). 

(6) HiriiHj Suhditnfe. In cases of wrongful con- 
version, if the owner of the chattel has been obliged 
to hire another in its place, the expense to which he 
has been put is recoverable {Ad. 403). 

(7) P Tfipa^sfi. Where the defendant was in charge 
of the plaintifi’s house, and having one day lost the 
key, he effected an entrance through a window by 
means of a ladder, and showed some strangers 
through the house, it was held to be a trespass. For 
he was only authorized to enter in the ordinary way, 
and therefore, when some short time afterwards the 



OF MEASURE OF DAMAGES IN ACTIONS OF TORT. 87 

h^fise was entered through the same window by 
thieves following his example, and many things 
stolen, it was held to be the consequence of the de- 
fendant’s AVTongful entry, and that he was liable for 
the loss of the things stolen {A)icaf^tcr v. MiUhigj 
2 i). It. 714). I, however, entertain little 
doubt that this case would not be followed in the 
present day, as the alleged damage cannot (with 
great submission to the learned judges who decided 
the case) be said to have been the natm'al result of 
the trespass. 

(8) I)} fedio}\. A cattle-dealer sold to the plaintiff 

a cow, fraudulently representing that it was free 
from infectious disease, wlien he knew that it was 
not, and the plaintiff having placed the cow with 
five others, they caught the disease and died ; it was 
held that the plaintiff* was entitled to recover, as 
damages, the value of all the cows, as their death was 
the natural consequence of his acting on the faith of 
the defendant’s representation {3IiiUet v. L.R.^ 

1 C.P. 559). 

(9) In CoUiiis v. The Middle Level Com))msioners 
{L. jR.^ 5 C. P. 279) the facts were as follows : Ey 
a drainage act the commissioners were to construct a 
cut "with proper walls, gates and sluices to keep out 
the waters of a tidal river, and also a culvert under 
the cut to carry the drainage from the lands on the 
east to the west of the cut, and to heep the mine at all 
times open. In consequence of the negligent con- 
struction of the gates and sluices, the waters of the 
river flowed into the cut, and bursting its western 
bank flooded the adjoining lands. The plaintiff and 
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other owners of lands on the east side of the oat 

/ 

closed the lower end of the culvert, which prevented 
the waters overflowing their lands to any considerable 
extent ; but the occupiers of tlie lands on the west 
side, believing that the stoppage of the culvert would 
be injurious to their lands, re-opened it, and so let 
the waters through on to the plaintiff’s lands to a 
much greater extent. It was held, that the com- 
missioners were liable for the whole of the damage, 
as the natural result of their negligence. 

(10) Having been obliged to pay Damages to a Third 
Party, So, again, a landlord, upon his tenant giving 
notice to quit, entered into a contract with a new 
tenant. Upon the expiration of the notice, the first 
tenant refused to quit, and the new tenant not being 
able to enter in consequence, brought an action against 
the landlord for breach of contract. It was held, that 
the landlord might recover, in an action against the 
tenant, the costs and damages to which he had been 
put in the action against him ; for they were the 
natural and ordinary result of the defendant’s wrong 
{Bramlcy v. Chederton, 2 C, 7/., N, S, 600 ; and see 
Tindal v. Bell, 11 M, Sf W. 228). 

Certain prospective Damages recoverable. 

Sub-rule. — The jary should take into their considera^ 
tion^in assessing the damages^ the probable future injury 
that icill result to the plaintiff from the act of the de^ 
fendant ; for the damages when given are taken to in^ 
elude all the hurtful consequences arising out of the 
wrongful act, unknown as well as known. 

Best, C. J. (in Richardson v. Mellish, 2 Bing, 240) > 
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saij^s, When the cause of action is complete, when 
the whole thing has but one neck, and that neck has 
been cut off by one act of the defendant, it would 
be mischievous to say — it would be increasing liti- 
gation to say — ‘ You shall not have all you are 
entitled to in your first action, but you shall be 
<lriven to a second, third, or fourth for the recovery 
of your damages.’ ” A corollary to this sub-rule is, 
that several actions cannot be brought in respect of 
the same injury. Therefore, where a bodily injury 
at first appeared slight, and small damages were 
awarded, but subsequently it became a very serious 
injury, it was held that another action would not lie ; 
for the action having been once brouglit, all damages 
arising out of tlie m’cng were satisfied by the award 
in the action {Frtter v. 1 LcL Rayni, — 692, 

and Lamh v. Walker, L. 11., 3 Q. B. 1). 389, Cock- 
burn, C. J,, (Ib'^xentientr, and see also Brumden v. 
Uiunphren, B. 21., 11 Q. B. 1). 712). 

Continuing Torts. Exception. — But if the tort 
be a continuing tort, the principle does not apply ; 
for here a fresh cause of action arises dc die in diem. 
Thus, in a continuing trespass, or nuisance, if the 
defendant does not cease to commit the trespass, or 
nuisance, after the first action, he may be sued until 
he does. AVhether, however, there is a continuing 
tort, or merely a continuing da?nar/e, is often a matter 
of difficulty to determine. It is apprehended, how- 
ever, that the true test is, whether the defendant is 
or is not bound to do or omit to do some act over and 
above the payment of the sum originally awarded 
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as damages. If he be bound to do or omit to do scyno 
act, and he neglects to do the act which he ought to 
do, or does the act which he ought not to do, and fresh 
damage results, then a new action may be brought. 
But if, on the other hand, the defendant is not bound 
to do or omit to do any act, and fresh damage results to 
the plaintiff from the old injuries, then no fresh 
action will be sustainable. 


Aggravation and Mitigation. Rule 25. 
— The juiy may look into all the circum- 
{stances, and at the conduct of botli parties, 
and see where the blame is, and what ought 
to be the compensation according to the way 
the parties have conducted themselves {Daviti 
V. Z. .y iv: IF. IL Co,, 7 IF Z. 105). 

(1) Seduction coaler Guise of Courtship. In seduc- 
tion, if the defendant have committed the offence 
under the guise of honourable courtship, that is 
ground for aggravating the damages ; not, however, 
on account of the breach of contract, for that is a 
separate offence, and against a different person. The 
jury did right in a case where it was proved that the 
seducer had made his advances under the guise of 
matrimony, in giving liberal damages; and if the 
party seduced brings an action for breach of promise 
of marriage, so much the better. If much greater 
damages had been given, we should not have been 
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dissatisfied therewith, the plaintiff having received 
this insult in his own house, where he had civilly 
treated the defendant, and permitted him to pay hia 
addresses to his daughter” (Wilmot, C. J., in Tullidye 
V. Wade, 3 WUs, 18). 

(2) On the other hand, the previous loose or im- 
moral character of the party seduced, is ground for 
mitigation. The using of immodest language for 
instance, or submitting herself to the defendant under 
circumstances of extreme indelicacy. 

(3) Plea of Truth iii Defa)}Uffiou. In actions for 
defamation, a xdea of truth is matter of aggravation 
unless proved, and may bo taken into consideration 
by the jury in estimating the damages {Wartricli v. 
Foulhes, 12 M.SfW, 508). 

(4) Plaiufi/l'^s had Character in Defamation, Evi- 
dence of the plaintiff had character is allowed 

in mitigation of damages in cases of defamation ; for, 
as is observed in Mr. Starkie’s book on “ Evidence,” 
“ To deny this, would be to decide that a man of 
the worst character is entitled to the same measure 
of damages with one of unsullied and unblemished 
reputation. A reputed thief would be placed on the 
same footing with the most honourable merchant ; a 
virtuous woman with the most abandoned j^rostitute.” 
Such evidence cannot, however, be given, unless the 
facts on which the defendant relies to sux)port his 
contention are expressly pleaded, so as to enable 
the plaintiff to meet them if he can (see Judgment of 
Cave, J., in Scott v. Sampson, L, R,, 8 Q. B, D, 491, 
and cases there cited). But although evidence of 
general bad character is admissible if x)leaded, evidence 
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of nimours and suspicions to tlie same effect as the 
famatory matter is not admissible, as they only in- 
tlirectly tend to affect the plaintiff’s reputation (ib.), 

(5) irritating Conduct in Defamation, 

In KcUy or loci: (X. R., 1 Q. B, 68G), the 

action was brought in respect of a series of gross 
and offensive libels contained in the defendant’s 
newspaper. It appeared, however, that the first libel 
originated in the plaintiff having ] reached, and pub- 
lished in the local papers, two sermons reflecting on 
the magistrates for having appointed a Koman 
Catholic chaplain to the borough gaol, and on the 
town council for having elected a Jew as their mayor, 
and the plaintiff had, soon after the libels had com- 
menced, alluded, in a letter to another paper, to the 
defendant’s paper as “the dregs of provincial jour- 
nalism,” and he had also delivered from the pulpit, 
and published, a statement to the effect that some of 
Ills opponents liad been guilty of subornation of 
perjury in relation to a charge of assault of which 
the plaintiff had been convicted. The jury having 
returned a verdict for a farthing damages, the court 
refused to interfere with the verdict on the ground of 
its inadequacy, intimating that although, on account 
of the grossness and repetition of the libels, the 
verdict might well have been for larger damages, yet 
it was a question for the jury, taking the plaintiff’s 
own conduct into consideration, what amoimt of 
damages he was entitled to, and that the court ought 
not to interfere. 

(6) Imprisonment on False Charge of Felony, In 

false imprisonment and assault, if the imprisonment 
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Jb^ been upon a false charge of felony, where no 
felony has been committed, or no reasonable ground 
for suspecting the plaintiff, this will be matter of 
aggravation. 

(7) Batforif in vonmjuence of loKulf. But if an 
assault and battery have taken place in consequence 
of insulting language on the part of the plaintiff, 
this will be ground for mitigating the damages 
{Thomas v. Poar//, 7 C. Sf P, 807). 

(8) loHoJoif Trespass. Where a person trespassed 
upon the plaintiff’s land, and defied him, and was 
otherwise very insolent, and the jury returned a 
verdict for 500/. damages, the court refused to inter- 
fere, Chief Justice Gibbs saying, “ Suppose a gentle- 
man has a paved walk before his window, and a man 
intrudes, and walks up and down before the window, 
and remains there after he has been told to go away, 
and looks in while the owner is at dinner, is the 
trespasser to be permitted to say, ‘Here is a half- 
penny for you, which is the full extent of all the 
mischief I have done ’? Would that be a compensa- 
tion?” [Ilercst V. Ilarvej/^ 5 Taani. 441). 

(9) Wroupfal Seizure. And so where the defendant 
wrongfully seizes another’s chattels, and exercises 
dominion over them; substantial damages will be 
awarded for the invasion of the right of ownership 
{Batflis V. Fisher, 7 Biu(j. 153). 

(10) Causiu(j Suspicio}i of IusoJce}ici/. And where 
the defendant took tlie plaintiff’s goods under a false 
claim, whereby certain persons concluded that the 
plaintiff was insolvent, and that the goods had been 
seized under an execution, it was held that exem- 
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plaiy damages might he given {JBrciver v. Dew^ 

M. 8( W. 629). 

(11) Return of Goodn. But where the defen- 
dant has returned the goods in the course of the 
action, and they have been received unconditionally 
by the plaintiff, merely nominal damages will be re- 
eoverable ; unless the goods have been injured, or 
some special damage has been suffered {Ad, 363). 


Where Plaintiff is only Bailee. Rule 26. 
— Where tlie plaintiff is merely the possessory, 
but not the real owner, he may, as against a 
third paidy, recover tlie entire value of the 
property ; but as against the real owner, only 
the value of his limited interest [1 Icy don and 
SmiWs cascj 13 Co, 68). 

And it seems, therefore, that a y^^s* tertil is not 
provable in reduction of damages, unless indeed the 
actual possession of the whole of the property was 
not in the plaintiff ; for instance, where the owner of 
one sixteenth of a ship attempted to get damages 
for the whole value of it, he was not allowed to do so 
{Dovluvraf/ v. Dlckeimny Skin, 640). 


Presumption of Damage. Rule 27. — If 
a person who has wrongfully converted pro- 
perty, refuses to produce it, it will be pre- 
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i^umed as against him to be of the best 
description {^Armory v. Dclamirie^ 1 Sm, L. Ca. 
315). 

(1) Thus, in the above case, where a jeweller who 
had wrongfully converted a jewel which had been 
shown to him, and had returned the socket only, 
refused to produce it in order that its value might 
be ascertained, the jury were directed to assess the 
damages upon the ]iresumption that the jewel was 
of the finest water, and of a size to fit the socket ; 
for OfiDiia prceHumuntiir eoiitra 

(2) So, where a diamond necklace was taken away, 
and part of it traced to the defendant, it was held 
that the jury might infer that the whole thing had 
come into his hands {Mortinicr v. Cniddocky 12 L, ?/., 
(7. P. 166). 


Damages in Actions of Tort founded 
upon Contract. Eule 28. — Tho damages in 
actions of tort founded upon contract, must 
be estimated in the same way as they are 
estimated in breacdi of contract ; for a man 
cannot, by merely changing the fomi of liis 
action, put himself in a better position (se('- 
Chinery v. Viall^ 5 II, ^ N, 295 ; Johnson y. 
SUar, 33 L. P., G. F, 130). 

Therefore, since in breaches of contract the damages 
limited to injuries which may reasonably be pre- 
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Burned to have been foreseen by both parties at tho 
time of contracting, a man cannot sue for extra- 
ordinary, though consequential, damages, unless those 
damages were within the contemplation of both par- 
ties at the time of making the contract, either by 
express intimation {lladlvij v. 9 Ex, 354 ; 

Sanders v. Steivart^ L. 1 C. F, 1). 326), or bj^ 
implication from the surrounding circumstances. 
{Simpson v. L. N. TE F, Co., L, IL, 1 Q, B, Ih 
274 ). 
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CIIAPTEE, VI. 

Of INJU^XT10NS TO PREVENT THE CONTINUANCE OF 

Torts. 

Definition. An injunction is an order of the Court 
of Appeal, or the High Court of Justice, or any divi- 
sion or judge of either of tliom, or of a county court,* 
restraining the commission or continuance of some 
act of the defendant. 

Interlocutory or perpetual. Injunctions are 
either interlocutory or perpetual. An interlocutory 
injunction is a temporary injunction granted sum- 
marily, on motion founded on an affidavit, and before 
the facts in issue have been formally tried and deter- 
mined. A perpetual injunction is one which is 
granted after the facts in issue have been tried and 
determined, and is given by way of final relief. 

Injuries remediable by Injunction. Kule 
29. — Wherever a legal right iu property (or 
possibly in some cases where a mere personal 
right) exists, a violation of that right will be 

* A county court has now, in actions within its jurisdiction, 
power to grant an injunction against a nuisance and to commit to 
prison for disobedience thereof {Ex parte Martin, L. E., 4 Q. E, J). 
212 ; Martin v. Bannister, id, 491). 

U. 


H 
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prohibited in all cases where the injury is 
such as is not susceptible of being adequately 
compensated by damages, or at least not 
without the necessity of a multiplicity of 
actions for that purpose [Aslatt v. Corporation 
of Southampton^ L. Il,y 15 Ch, D. 143). But 
an injunction will not be granted where the 
injury is trivial in amount, or where the 
court, in its discretion, considers that damages 
should alone be given (see 21 & 22 Viet, 
c. 27 ; Kino v. Rudldn^ L, II. j C Ch. D. 100; 
Frit.^ V. HohsoUj L. i?., 14 Ch. D. 542). 

(1) Thus, ,whore substantial damages would be, or 
have been, recovered for injury done to land, or the 
herbage thereon, by smoko or noxious fumes, an 
injunction will be granted to prevent the continuance 
of the nuisance, for otherwise the plaintiff would 
have to bring continual actions {Tipping v. 8t. 
Smelting Co., L. IL, 1 Ch. 66). 

(2) And so where a railway company, for the purpose 
of constructing their works, erected a mortar mill on 
part of their land close to the plaintiff^s place of 
business, so as to cause great injury and annoyance 
to him by the noise and vibration, it was held that 
he was entitled to an injunction to restrain the com- 
pany from continuing the annoyance {Fenwick v. 
Fast London R. Co., L. 11., 20 Eq. 544). 

(3) As the atmosphere cannot rightfully be in- 
fected with noxious smells or exhalations, so it 
should not be caused to vibrate in a way that will 
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the sense of hearing. Noise caused by the 
ringing of church bells, if sufficient to annoy and 
disturb residents in the neighbourhood in their 
homes or occupations, is a nuisance, and will be 
prohibited {Soltmi v. l)e Ileldy 2 Sim, N, S. 133 ; 
Han'ison v. St. 31arJdii Church, 15 Albany Laic J. 
248). 

(4) So, where one has gained a right to the free 
access of light to his house, and buildings are erected 
which cause a substantial privation of light sufficient 
to render the occupation of the house uncomfortable, 
or to prevent the plaintiff from carrying on his 
accustomed business on the premises, an injunction 
will he granted if the deprivation of light w .such a.v 
iron Id support a claim for substantial damages. For, as 
was said by Sir W. Page Wood, V.-C., in Bent v. 
Auction 3lart Co. (Z. R., 2 Lq. 24G), “ Having 
arrived at this conclusion with regard to the remedy 
which would exist at law, we are met with the 
further difficulty, that in equity wo must not always 
give relief (it was so laid down by Lord Eldon and 
Lord Westbury) whore there would be relief given 
at law. Having considered it in every possible way, 
I cannot myself arrive at any other conclusion than 
this, that where substantial damages would be given 
at law, as distinguished from some small sum of 5/., 
10/., or 20/., this court will interpose, and on this 
ground, that it cannot be contended that those who 
are minded to erect a building that will inflict an 
injury upon their neighbour, have a right to pur- 
chase him out, without an act of parliament for that 
purpose.” Sir G, Jessel, M. H., commenting upon 

h2 
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the above passage in Aymky v. Glover {L, i?., 18 
552), says : ‘‘ It seems to me that that gives a reason- 
able mle, whatever the law may have been in former 
times. As I understand it, the rule now is — and I 
shall so decide in future, unless in the meantime the 
Appeal Court shall decide differently, — that wherever 
an action can be maintained at law, and really sub- 
stantial damages, or perhaps I should say consider- 
able damages (for some people may say that 20L 
is substantial damages) , can be recovered at law, there 
the injunction ought to follow in equity, generally, 
not universally, because I have something to add 
upon that subject.’’ His lordship then, commenting 
upon the power given to him of awarding damages 
in substitution for an injunction, proceeded as fol- 
lows : “It must be for tho court to decide, upon con- 
sideration, to what cases the enactment (21 & 22 
Viet. c. 27) should be held to apply. In the case of 
T/ie Curriers* Company v. Corhef (2 Dr, ^ 8)n. 355), 
we have an instance in which a judge has said that 
the act ought to apply in some cases. I had one 
before me, in which, there being comparatively a 
very trilling injury, although sufficient perhaps to 
maintain an injunction, comparing that with the 
injury inflicted upon tho defendant, I thought, under 
the special circumstances, damages should be given 
instead of an injunction. I am not now going, and 
I do not suppose that any judge will ever do so, to 
lay down a rule which, so to say, will tie the hands 
of the court. The discretion being a reasonable dis- 
cretion, should, I think, be reasonably exercised, and 
it must depend upon the special circumstances of 
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ei^cli case whether it ought to be exercised. The 
power has been conferred, no doubt usefully, to 
avoid the oppression which is sometimes practised in 
these suits by a plaintiff who is enabled — I do not 
like to use the word ‘ extort,’ but — to obtain a very 
large sum of money from a defendant, merely 
because the plaintiff has a legal right to an injunc- 
tion. I think the enactment was meant, in some 
sense or another, to prevent that course being suc- 
cessfully adopted. But there may bo some other 
special cases to which the act may be safely applied, 
and I do not intend to lay down any rule upon the 
subject. If I had found by the evideniio, that there 
was in this case a clear instance of very slight 
damage to the plaintiffs — that is, some 20/., or dO/., 
or 40/., but still very slight — I should bo disposed to 
hold that that w^as a case in which this court would 
decline to interfere by injunction, having regard to 
the new power conferred upon me by Lord Cairns’ 
Act to substitute damages for it ” (and see also ^inith 

V. Smith, L. J?., 20 Eq, 505 ; Nat. Provincial Plate 
Gla,s,s Co, V. Prudential Ahs, Co., L. IL, 0 Ch, D. 757 ; 
Kino V. lludhin, ih. 160 ; and Holland v. Worley, 

W. N, 1884, p. 90). 

(5) And so it has been laid down in an American 
court, that injunctions are to prevent irreparable mis- 
chief, and stay consequences that cannot be ade- 
quately compensated ; their allowance is discretionary 
and not of right, calls for good faith in the plaintiff, 
and may be withheld if likely to inflict greater injury 
than the grievance complained of. It is an irre- 
parable injury to create intolerable smells near the 
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homestead of a neighbour, or to undermine his houffo 
by excavations ; to cut him off from the street by 
buildings or ditches, or otherwise destroy the com- 
fortable, peaceful and quiet occupation of his home- 
stead ; also to break up his biisiness, destroy its good- 
will, and inflict damages that cannot be measured, 
because the elements of reasonable certainty are want- 
ing in computing them {Edwards v. Alloncz^ 38 
Michigan Rep, 46). 

(6) Where there is a mere fresj^ass^ the court will 
not interfere, because the proper remedy is by an 
action for damages, or an action of ejectment. But 
if, in addition to the trespass, the trespasser is 
actually working the destruction of the estate (as by 
cutting down tlie timber or working a mine on it, or 
by building on it, or altering buildings on it), an in- 
junction will be granted (see Drewry on Injunctions, 
184 et scq. ; and Joyce on Injunctions, 131). 

(7) Where the sewage of a town was carried from 
a brook which, passing through a man^s land, fed a 
lake also on such land, and the sewage thus dis- 
charged had for several years fouled the water of 
the lake, so that from being pure drinking water it 
gradually became quite unfit for drinking, an injunc- 
tion was granted [Goldsmid v. Tanhridge Wells Im- 
provement Corns., L. R., 1 Eq. 161). 

(8) Again, deprivation of lateral or subjacent sup- 
port, in cases where a jury would give considerable 
damages, is sufficient ground for an injunction. 

(9) So, infringements of trade marks, copyright, 
and patent right, are peculiarly remediable by in- 
junction; for not only are they continuing wrongs to 
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proprietary rights, but damages never could properly 
compensate the persons whose rights are invaded. 

(10) On the other hand, it used to be held, that 
there is no injunction to restrain the publication of 
a personal libel (Gre v. Pritchard, 2 jSa'arr<i. 402; 
Ck?d’ V. Freeman, 11 Bea. 112), for it does not con- 
cern property, and property was held to be the sub- 
ject-matter of the jurisdiction ; and probably it is 
still true ‘‘that, as a general rule, the court only 
interferes where there is some question as to pro- 
perty. I do not tliink that the interference of the 
court is absolutely confined to that now ; there may 
be cases in wliich the court would inter Cere even when 


personal dafas is the only thing in question ’’ (per 
Jesscl, M. 11., A^Iatt v. Carp, of l^oatha)npton, L, II., 


15 Ch. I). 148; 


Judic. Act, 187d, Hcc. 25, mlm. 8). 


And where personal rtaim was the chief question 


involved (the status of an alderman of a borough), 
the fact that the corporation possessed property, the 


management of which was vested in the mayor, 
aldermen, and burgesses, was hold sufficient to give 
the court jurisdiction [AAatt v. Corp. of Southampton, 


mp.). And so where a libel refers to property an 
injunction will be granted; as for instance where it is 
injurious to the plaintiff’s trade {Thomas v. Williams, 
L. R., 14 Ch. D. 8G4, and Thorleijs Cattle Food 
Co. V. Massam, ih. 7G4). 

(11) The courts have held, that the writer of 
private letters has such a qualified property in them 
as will entitle him to an injunction to restrain their 
publication by the party written to, or his assignees 
(Drew. Inj. 208; Pop)e v. Curl, 2 At. 342). And 
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that the party written to has such a qualified rigBt 
of property in them as will entitle him, or his per- 
sonal representatives, to restrain their publication by 
a stranger, unless such right is displaced by some 
personal equity, or by grounds of public policy 
(Drew. Inj. 309 ; Grannrd v. DunJiin, 1 IJ. ^ Beat, 
207; Fercwalv. Phipps, 2 V. B, 19). 


Threatened Injury. Rule 30. — The court 
will not in general interfere until an actual 
tort has been comnhttcd ; but it may, b}' 
virtue of its jurisdiction to restrain acts which 
when completed will result in a ground of 
action, interfere before am- actual tort has 
been committed, where it is satisfied that the 
act complained of will inevitably result in a 
nuisance or trcs])ass (Kerr, Inj. 339). 


So where a man threatens, or begins to do, or 
insists upon his right to do, certain acts, the court 
will interfere before any actual damage or infringe- 
ment of any right has actually taken place, if the 
circumstances are such as to enable it to form an 
opinion as to the illegality of the acts complained of 
and the irreparable injury which will ensue {Palmer 
V. Paul, 2 L, J., Ch. 154 ; Pllioff v. JS\ E. B. Co., 10 
JET. L. Cas. 333). But if the injury is only proble- 
matical, according as other circumstances may or 
may not arise, or if there is no pressing need for an 
injunction, the court will not grant it until a tort has 
actually been committed (Kerr, Inj. 339). 
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Tublic Convenience does not justify the 
Continuance of a Tort. Kule 31. — It is no 

ground for refusing an injunction that it 
will, if granted, do an injury to the public. 
Even where j^arliament has authorized a 
public body to carry out a public work, that 
does not autliorize tlic body to carry it out in 
such manner or })lace as will cause a nuisance. 

Thus, in the case of The Afforneji-General v. Bir~ 
min()h(()ii Corjwvdfion (4 K. J. 528), where the de- 
fendants had poured tlieir sewage info a river, and 
so rendered its water unfit for drinking and inca- 
pable of supporting fish, it was hold that the legis- 
lature not having given them express powers to send 
their sewage into the river, they could not do so on 
the ground that the population of Bhminghani 
would be injured if they were restrained from carry- 
ing on their operations (see also Hpolce^ v. TJic Ban- 
hunj Board of Healthy B. Jf, 1 Etp 42 ; GoJd,vnid v. 
Tunbridge Wclh Improvement Corns. ^ saj). ; and Ilitl 
V. Met. Asgta/ns Boards L. 11. ^ (> App. Ca. 193).' 
The same rule is observed in the United States 
{WeiCs Appeal, 74 Venn. St. Bep. 230, and ^leigs v. 
Lester, 23 New Jersey Eq. 199). 


Mandatory Injimctions. Rule 32 . — Where 
an injunction is asked, not merely proliibit- 



106 


TORTS IN GENERAL. 


ing an act, but ordering some act to be done, 
it in general requires a stronger case to be 
made out, than where a mere prohibition is 
asked for, especially where the injunction is 
interlocutory {Deere v. Guest ^ 1 M. C. 516 ; 
Durrell y. Pritchard^ L, 1 C/i. 250; Clark 
V. Clark, L. R., 1 CIl 1G). 

(1) Thus, where a man has actually built a house 
which interferes with his neighbour’s ancient lights, 
the court will not order him to take it down, except 
in cases in which extreme, or at all events very 
serious damage, would ensue if its interference were 
withheld; for in such case the injury to the de- 
fendant by the removal of his building would gene- 
rally be out of all comparison to the injury to the 
plaintiff, and that is a consideration which ought to 
have groat weight (see Naf, Prov. Plate Glass Co, 
v. Prudeidlal Ass. Co.^ L. iu, G Ch. D. 7G1). 

(2) And so where an injunction was asked, order- 
ing the defendants to pull down some new buildings, 
on two grounds, namely, 1st, that a right of way 
was obstructed by the new buildings ; and, 2ndly, 
that the now buildings obstructed the light and air ; 
it was held that no injunction ought to be granted, 
because, as was said by the Lord Justice Turner, “ as 
to none of these grounds does it seem to me that 
there is any such extreme or serious damage as 
could justify the mandatory injunction which is 
asked. As to the first ground, the right of way is 
not wholly stopped. The question is one merely of 
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the* comparative convenience of the right of way 
as it formerly existed, and as it now exists. As to 
the second ground, I think that the diminution of 
light and air to the plaintiff’s houses is not such as 
would warrant us in granting the relief whicli is 
asked” {DurreU y. Pritchard^ snj}.). 

Delay, Rule 8‘J. — A j)crson wlio lias not 
si town due diligence in ajiiilying* to the court 
for relief, will in general ho deliarred from 
obtaining- an interlocutory injunction ; but 
he will not be thereby debarred from ob- 
taining an injunction at the hearing of the 
cause, unless his delay has been of such long 
duration as wholly to have dejirived him of 
the right whicli he originally had (jier Lord 
Langdale, in Gordon y, Cheltenham 1L Co,^ 5 B, 
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CHAPTER I. 

Of Defamation, 

Oral or Written. Defamation may be either 
oral or written. In the fomior case, it is called 
slander, — in the latter, libel. 

Definitions. Dule 1. — Libel is a false and 
nialicioiis defamation of cliaractcr expressed 
in writinf»'j print, picture, or the like, tending- 
to injure the re])utation of anotlier, and 
whereby that other is exposed to 2)nblic ridi- 
cule, hatred, or contem2)t (Broom, 781 ). 

The definition of slander is similar to that 
of libel, with the cxce2)tion that the defama- 
tory matter must bo s2)oken and not mitten. 

Rule 2. — In order to sustain an action for 
defamation, one of the two following state of 
facts must exist, namely : — 

(a) A false and dis2)araging statement ex- 

pressed in writing, or print, pub- 
lished maliciously by the defendant 
of the plaintiff ; 

(b) A false and disparaging verbal state- 
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ment spoken and published mali- 
ciously by the defendant of the 
})laintiff, wherel)y (except in cer- 
tain cases liercinafter mentioned) 
actual damage has been caused to 
the plaintiff. 

I. — Falsity. The words must bo false, for trutli 
is a good plea to an action for defamation ( Wafkw 
V. Hall, L. /t., d Q. JL 400 ; Gourlc?/ v. Plinisolly 
L. Jt, 8 C. P. 802 ; Let/wan v. Latimer^ L. P., 3 Ex, 

io, 15, 352). 

II. — Disparagement. TIio words, writing, or 
picture, must bo disparaging to be actionable (see 
Sheahfoi v. AJiPurnc^ 9 Ir, Pe/;., C, L. 412). 

Sub-rule 1. — iJi.sjxo'agiiifj ironls are HueJt as iatputc 
conduct or qualifier tending to disparage or degrade the 
plaintiff {Dighg v. Thompson, 4 B. A. 821) ; or to 
expose him to co)ifeni])f, ridieule, or puhlie hatred, or to 
prejiidiee his private character, or credit {Gray v. Gray, 
34 L. J., C. P. 45) ; or io cause him to be feared or 
avoided [lanson v. Stuart, 1 T, R, 748 ; Walker v. 
Brogdxn, 19 C, B., JST. S, 165). 

Thus, describing another as an infernal villain, is 
a disparaging statement sufficient to sustain an 
action {Bell v. Stone, 1 B, ^ F, 331) ; and so is an 
imputation of insanity {Morgan v. Lingen, 8 L, T., 
N, S, 800) ; or insolvency, or impecuniousness {Met, 
Saloon Omnibus Co, v. Hawkins, 28 L. J., Ex, 201 ; 
Eaton V. Johns, 1 Bowl., N, S, 012) ; or of gross mis- 
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conduct {Clcwent v. C/ncis, 9 B. ^ C, 176) ; or of 
cheating at dice {Grerilk v. Chapman, 5 Q. B. 744) ; 
or of ingratitude [Cox v. Lee, L. 11., 4 Ex, 284). 

So, reflections on the professional and commercial 
conduct of another are defamatory ; as, for instance, 
to say of a pliysician, that he is a quack ; and even 
to advertise pills as prepared by him (contrary to the 
fact) would probably be a libel {Clark v. Freeman, 11 
Bi Y/r, 117). So, also, calling a newspaper proprietor 
“a libellous journalist,’’ is defamatory {Wakelep v. 
Cooke, 4 Ex. 518). 

Sub-rule 2. — The fird (piestion for ihe jury is whether 
the words would he understood in a dejinnafory sense by 
persons of ordinary reason in the position of those to 
whom it is jmb/ished. If, in the oj)inion of the jury, it 
H'ould not be so read according to the prinia facie mean- 
ing of the language, then there is a farther question {if 
there is any evidence upon which it can be raised), 
whether there urre facts known both to the person who 
framed the alleged libel, and to the person to whom it 
was published, which would lead the latter reasonably to 
put upon the document the construction, that, having a 
secondary defamatory sense, it was issued ironically, or 
otherwise than in the primary sense of the language 
(per Brett, L. J., Capital Sf Counties Bank v. Henty 
k Co., L. R., 5 C, 1\ 1). 515). 

Where a secondary meaning is to be imputed, 
it is necessary that the facts should be known 
both to the person who indites the libel and to 
the persons to whom it is published ; because, if 
facts are known to the latter persons from which 
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they might reasonably suppose that the document 
is defamatory, but those facts are not known to 
the person who wrote it, if he w’ere held liable 
he would be made liable for doing that which, 
the hypothesis, he could have no reason to 
suppose would injure anybody, the language used 
being such as in its ordinary sense would not be 
defamatory of anybody. Again, if there are facts 
known to the person wlio writes the libel which, if 
known to the persons who receive it, might reason- 
ably lead them to suppose that it was used in an 
ironical sense, yet, if those facts an' not knoAvn to 
the persons who receive it, tliat wiiicli is written, 
although written inadvert('ntly or maliciously, could 
produce no effect upon Iluir minds. Thougli tlio 
act might he negligent or wrongful on the part of 
the person writing tlie lilxi, tlu' person wiio r('eeived 
it would, by the hypothesis, hav(‘ no reasonable 
ground for reading it in any evil sense [ibid). 

III. — Publication. Both written and spoken 
defamation must have been published in order to 
constitute an actionable wrong. 

Sub-rule 3. — The 'inuJdiuj hnouii ihe Ubcl or slander 
to any person , other than the objeet of such libel or 
skiiakr, is puhHeation in its legal sense. 

Thougli, in common parlance, that word may 
be confined in its meaning to making the contents 
known to the public, yet its meaning is not so limited 
in law. Tlio making of it known to an individual 
only is indisputably in law a publisliing” {Rex v. 
Bur deity 4 B. Aid. 143). 
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, In civil actions it is immaterial — so far as the 
right to recover some damages is concerned — whether 
the libel was pubHslied intentionally, or only by 
accident, or through the negligence of the defendant 
{Fox V. Ih'odericl'^ 14 Ir. C. L. Iiep- 453 ; and 8/iep- 
hmrd v. Wh'\iaho\ L, ILy 10 C. P. 502). 

It is for the jury to find whether the facts, on 
which it is endeavoured to ]^rove publication, are 
true ; but for tlie court to decide wh(>thor those facts 
constitute a publication. (8ee Street v. Licensed 
VictnaUerd* Societf/, 22 IF, IL 553 ; llnrt v. Wally 
L, P.y 2 a P. j). 110). 

IV. — Malice. Express or implied malice must 
exist in actions of defamation, but generally it is 
implied. 

Sub-rule 4. — In an aefion for defaniaiiony the exist- 
nice of express malice^ that is to .sro/, a conscious viola- 
tion of the lair to the prejadiee of another {per Caniphclly 
C. J.y Ferguson v. Earl of Kinnoulf 0 CL F. 321), 
is onhj a matter for inqniri/y (1) trhen the words com- 
plained of were sjwken on a justifntde occasion {Watkin 
V. Half L. 11. y 3 (f B. 39G ; Speill v. Mauley L. It, 
3 Ex. 232), and (2) where the defamation consisted in 
falsely impeaching a maids right to property y — a form 
of defamation commonly known as “ slander of title ’’ 
{Wren v. Weld, L. 11. , 4 Q. B. 730). 

The meaning of this is, that where a statement, 
writing, or picture, is false and defamatory, and was 
not published under such circumstances as to rebut 

i2 
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the presumption of malice, the law will conclude it 
to be malicious {Bnylk v. Laicrenccy 11 A. 8^ E. 
920 ). 

Privileged Communication. ' Sub-rule 5. — 

Where a eonimiou'eafion hs made bona fide xq)on any 
Hiihjeef-mafter in u'Jtich the ]>arty eommunieating has 
an interest y or in reference to xrhieh he has a datf/y 
either piddie or priintey legal , moral y or social y such com- 
mnnication y \f made to a person having a corresponding 
interest or dutyy rehuts the inference of malice, and is 
])rivileged. {Laaghto)i v. Bishop of Sodor a>id Man, 
L, iLy 4 P. C. 495 ; Daai’ii/s v. Lord Paalet, L, It,, 
5 Q. B. 94.) Axal U'here the occasion is privileged, it 
is for the plaintiff' to estffhlish that the statxonods com^ 
plained of u'e re xnade for a xnalicious or indirect motive, 
such as anger, or trifh a hnou'lcdge that they ai're initrue, 
or ivithoat caring a'hether they u'vre trxxe or false, and. 
not for the reaso}} xrhieh iron Id othenrise render them 
privileged ; and if the defendant xnade the statements 
helieving them to he Irne, he ai'll md lose the protection 
arising from the privileged occasion, (tlthongJi. he had no 
reasonahle ground for his helief [Clark v. Molyneaxix, 
L, E.y Q, B, 1). 2 ^ 17 ; 17 L. J., Q, B. 230; 37 
L, T, G94.) 

Where in an action for libel the defendant insists 
that the publication is privileged, it is for the judge 
to rule whether the occasion creates a privilege. If 
the occasion creates such privilege, but there is 
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evidence of express malice (eitlier from extrinsic eir- 
raimstanees or from the language of the libel itself), 
the question of express malice should bo left to the 
jury [Cook v. Wildn^ 5 E. 4" B. 328). 

(1) rarUaindifanj Prorrediinfs. Speeches in par- 
liament arc privileged {BfockdaJc v. Hansard, 9 

E. 1) ; and a faitliful rej>oi*t in a public newspaper 
of a d(‘bate of eiflier liouse of ])arliament, cf)ntaining 
matter disparaging to th<^ cliaracter of an individual 
wliicli had been spoken in tlie course of tlie debate, 
is not a(‘tionable at llie suit of the ])erson whose 
chaimfer has been called in fpicstion ( IFasoa v. Walter, 
L. 11., 4 Q. P, 73). Stalements of witm'sses before 
Parliamentary Committee's are also privileged {Oojfcn 
V. Donaelhj, L. P., G Q. 11 1). 307). 

(2) Judicial Proceedings, Statements of a judge 
acting judicially, wlu'tlu'r relevant or not, are abso- 
lutely privileged [Scott v. Sta)isfjeld, L. 11., 3 Ex. 220) ; 
and so are tliose of (counsel, liowcu^r irreloA'ant and 
liowever malicious (Jlunster v. Land), L. It., 11 Q.P IL 


588). Solicitors acting as advocates have a like privi- 
lege [ih., and Mackaij v. Ford, 29 L. J., Ex. 404). 


Statennait of witnesses can iievc'r l)e the subject of an 
action {Seaman v. NetJicrelift, L. 11., 2 C. P. D. 53) ; 
and a military man giving evideiK^e before a military 
(iourt of inquiry, which lias not power to administer 


an oath, is entitled to the same protection as that 
enjoyed by a witness under examination in a comd 
of justice (Paickins v. liokebi/, L. It., 7 11. L. 744 ; 


23 W. It. 931). If the evidence is false, the remedy 
is by indictment {Henderson v. Broomhead, 28 L. J., 
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Ex, 860). Fair reports of trials are also privilege^ 
{Milmich v. LloydSy 46 L. J.y C. P. 404 ; Lewis v. 
Levy, 27 L, J., Q. B, 282) ; but this privilege is not 
an absolute one, and the defendant will be liable for 
inserting in a paper even a fair report of a judicial 
proceeding, containing matter defamatory of the 
plaintiff, if he inserted the ro])ort out of malice 
(Stevens v. Scunpson, L. 7i., 5 Ex. T>. ; 49 L. J., 

Q. B. 120; 28 W. IL 87). The privilege which the 
law thus affords to reports of judicial proceedings 
does not extend to reports containing matters of an 
obscene and demoralizing natm'e (Steek v. Bmnnan, 
Z. jK., 7 (7. P, 261). A fair re])ort of an ex parte 
application before a police magistrate, if finally dis- 
posed of by him, is privileged ; Imt (piery if it is so 
where the application is only a ])reliminary one (TJsill 

Hulls, L. C.P. P. ^19). 

(3) lleports of Meetings, lly sect. 2 of the News- 
paper Libel and Legist ration Act, .1 881, it is provided 
that “ any repoid, puldished in any newsj)aper, of the 
proceedings of a public meeting, sliall be ])rivileged, 
if such meeting was lawfully convened for a lawful 
purpose and open to the public, and if such report 
was fair and acciuate, and ])ublished without malice, 
and if the publication of the matter complained of 
was for the public benefit.’’ Hut the protection 
intended to be afforded by that section is not 
available as a defence in any proceeding, if the 
plaintiff or prosecutor can show that the defendant 
has refused to insert in the newspaper in which the 
report containing the matter complained of, appeared, 
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reasonable letter or statement of explanation or 
contradiction by, or on behalf of, sucli plaintiff or 
prosecutor. 

(4) Confidential Advice. So advice given, in con- 
fidence, at the request of another, and for his protec- 
tion, is privileged ; and it seems that the presence of 
a third ])arty makes no differtaie(' ffaifor v. Jlairkinn^ 
1() Q. B. d08 ; (7ai'k v. 31 oh/ near., sap.; Rohshaire v. 
^niitJi, 88 L. T. 428 ; 3Ianh!/ v. IViif, 2o L. J., C. P. 
294 ; 18 0. B. 544 ; Lair less v. Anglo-Efji/pfian Co., 
Ij. B., 4 Q. B. 2()2) ; but it seems doubtful whether a 
voluntary statenu'ut is ('qually ])rivih'god (see Cor- 
lioad V. Pilchards, 15 L. J.^ (\ P. 278; and Fryer 
Kinnersley, 88 L. J., C. P. 9G ; but *see JJavin v. Snead., 
L. Jt, 5 (I B. 008). 

Tims the ehara(;ter of a seiwant given to a ])ersou 
requesting it, is ])rivileg{Kl {Gardiner Slade, IHL.J., 
Q. B. 8il8) ; and so, also, is tlie (;haracter of a person 
who states that slie is a fit recipient of cliarity, given 
to, and at tlie request of, a j)ers()n willing to bestow 
such (liarity, by tJio s(‘cretary of tlie Charity Organiza- 
tion Society ( Waller v. Lock, L. R., 7 Q. B. I). fllO). 

The character of a candidate for an office, given to 
one of his canvassers, was held to be privileged 
{Coicles V. Potts, 84 L. J., Q. B. 247). And it has 
been held by the Supreme Court of New Zealand that 
defamatory words bond fide spoken of a mayor at a 
towns meeting convened for the purpose of considering 
municipal business, but at which there were other 
persons present besides ratepayers, were privileged 
{Hodges v. Glass, 1 Ollivier, Bell ^ F'itzgeralds^ {New 
Zealand) S. C. Reps. 66). 
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But imputations circulated freely against another 
in order to injure him in his calling, however hona 
fide made, are not privileged. Thus a clergyman is 
not privileged in slandering a schoolmaster about to 
start a school in his parish {Gilpin v. Fowler , 0 Ex, 
615). 

The unnecessary transmission by a post office tele- 
gram of libellous matter, which would have been 
])rivileged if sent by letter, avoids the privilege 
( WUUaimon v. Freer, L, 11., 9 C. P. 393). But, on 
the other hand, it has been lield that where by the 
defendant’s negligence a privileged communication, 
intended to be made to A., was in fact placed in an 
envelope directed to B., whereby the defamatory 
matter was published to B., yet the defendant was 
not liable, there being no malice {Tomjmn v. Pas/iwood, 
L, R., IIQ.B. 1). 43). 

(5) Crifiei-vn. Lastly: Fair and just criticisms of 
literary publications and works of art are privileged, 
provided the private character of tlie author or artist 
be not attacked (MeLeod v. WJuiiehj, 3 Car, ^ P.311; 
Thompson v. Shaehell, 31. 4" 187 ; Latimer v. 

Western 3[or}iin(j News, 25 L. T. 44 ; Uenwood v. 
Harrison, L. 11., 7 C. P, 600). 

Tradesmen’s advertisements are within the mean- 
ing of literary publications {Paris v. Lett/, 30 L. J., 
C. P. 1). 

So, too, fair criticism is allowed upon the public 
life of public men, or men filling public offices ; such 
as the conduct of public w^orship by clergymen 
{Kelley v. Tinlimj, L. It., 1 Q. B. 699) : provided such 
criticism does not touch upon their private lives 
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{Gi^thercole v. Miall^ 15 M, 7F. 319 ; see, also, 
Odgcr v. Mortimer, 28 L. T, 472). 

And in the United States it has been laid down, 
that while a citizen has the right to criticise the official 
conduct of a public man with satire and ridicule, he 
cannot in such criticism attack his private character 
{Hamilton v. Eno, 10 N. Y. Weckh/ Dig. 403). 

So the fair criticism on a matter of public and 
national importance {llciucood v. Harrison, L. 11. , 7 
C. P. 606), or on the conduct of persons at a public 
meeting {Davis v. Duncan, L. R., 9 C. P. 390), is 
privileged. 

V. — Actual Damage where Defamation is 

spoken. In actions of slander (save in the cases 
hereinafter mentioned), but not of libel, it is necessary 
to prove damage, and unless the plaintiff can do so 
he cannot succeed. 

Sub-rule 6 . — In oral defamation, as in other torts, 
irhere damages must he proved, the loss complained of 
must he such as “ might fairlg and reasonahlg have been 
anticipated and feared would follou' from the speaking of 
the 2 cords ” {Lynch v. Knight, 9 H. of L. C. 517). 

It was at one time considered that the special 
damage must be the legal and natural consequence of 
the words spoken, and, consequently, that it was not 
sufficient to sustain an action of slander to prove a 
mere wrongful act of a third party induced by the 
slander, such as that he had dismissed the plaintiff 
from his employment, before the end of the term 
for which they had contracted ( Vicars v. TVilcocks, 2 
Sm. L. C. 534). However, that view of the law can 
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no longer be considered accurate, having been dis- 
sented from in several cases, particularly in Immley 
V. Gye (2 E, ^ B, 216), and Lynch v. Knight 
In the latter case Lord Wensleydale said : — “ I am 
much influenced by the able reasoning of Mr. Justice 
Christian (one of the judges in the court below). I 
strongly incline to agree with him, that to make the 
words actionable by reason of special damage, the 
consequence must be such as, taking human nature as 
it is, with its infirmities, and having regard to the 
relationship of the parties concerned, might fairly and 
reasonably have been anticipated and feared would 
follow from the speaking of the w^ords, not what would 
reasonably follow, as wo might think ought to follow. 
.... In the case of Vicars v. Wikochu^ I must say 
that the rules laid down by Lord Ellenborough are too 
restrictive. That which I have taken from Mr. Justice 
Christian seems to me, I oavii, correct. I cannot 
agree that the special damage must be the natural 
and legal consequence of the words, if true. Lord 
Ellenborough puts an absurd case, that a plaintiff 
could recover damages for being thrown into a horse- 
pond as a consequence of words spoken ; but, I own, 
I can conceive that, "wlieii the public mind was 
greatly excited on the subject of some base and dis- 
graceful crime, an accusation of it to an assembled 
mob might, imder 2 ^^i*ticular circumstances, very 
nattirally produce that result, and a compensation 
might be given for an act occuning as a consequence 
of an accusation of that crime.’’ 

/ Exampks of Actual Damage. — (1) Words were 
'spoken imputing unchastity to a woman, and by 
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rea^n thereof she was excluded from a private society 
and congregation of a sect of Protestant Dissenters, 
of which she had been a member, and was prevented 
from obtaining a certificate, without which she could 
not become a member of any other society of the 
same natm’o : Held, tliat such a result was not such 
special damage as would render the words actionable 
{HohcrtH V. lloheris^ 33 L. J.y Q. 7?. 249 ; and see 
Chamberlain v. Bof/d^ L. ik^, 11 Q. B. J). 407). 

(2) Action by husband and wife for slander, im- 
puting iiif'entinency to the wife, alleging that l)y 
reason thereof llie wib^ be(*ame ill and unable to 
attend to her necessary atfaii's and business, and thaii 
the husband was ])ut to exptaise in endeavouring to 
cui'e her : Held, that the declaration showed no 
cause of action {Allsoj)p v. Alhopp^ 5 Hurls, Norm, 
534). 

(3) Wliero the wife, in consecpieiico of words im- 
puting want of chastity to her, ctnised to receive tlu^ 
hospitality of divers friends, and especially of her 
husband, it was held that such a loss was the 
reasonable and natiual consequence of such slander 
{Davies v. Bolomon, L, B., 7 Q. B, 112; 41 A. J,, 
Q, B, 10; 20 IF. R. 1G7). It is, however, difficult, 
on gi’ounds of (tomnion sense, to differentiate such 
damage from the damage referred to in examples 1 
and 2. 

(4) An acition brought by a trader, alleging that 
defendant falsely and maliciously spoke and pub- 
lished of his ’wife, who assisted him in his business, 
certain words accusing her of having committed 
adultery upon the premises where he resided and 
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carried on his business, whereby he was injurefl in 
his business, and certain specified and other persons 
who had previously dealt with him ceased to do so, 
is maintainable on the ground that the injury to his 
business is the natural consequence of the words 
sj)oken : Held, also, that the special damage might 
be proved by general evidence of the falling off of 
his business, without showing who the persons were 
who had ceased to deal with him, or that they were 
tlie persons to whom the statements were made 
{Ruling v. Snii/liy L. it., 1 luc. I)ii\ 91 ; 45 X. «/., 
Ex. 281 ; 24 W. R. 487). 

There is a custom in the City of London Courts 
enabling a woman whose chastity had been slandered, 
to maintain an action, thougli she can prove no special 
lamage. 

Imputation of Crime, Unfitness for Society 
and Misconduct in Business. There are certain 
excejrions to tlie rule that verbal slander must have 
caused actual damage in order to be actionable. In 
fact some slanders import such defamation as must be 
natuiully prejudicial, and therefore in such cases the 
law presumes a damnum. 

Exception (1). A false oral imjiutation made 
against another, of the (‘omniission of an indictable 
offence, is a sufficient damnum of itself ( JFebb v. 
Bravan, L. A\, 11 Q. 11 D. 009). 

Thus the words ‘‘You are a rogue, and I will prove 
you a rogue, for you forged my name,’’ are actionable 
[Jones V. Herne, 2 Wils, 89). And it is immaterial 
that the charge was made at a time wffien it could 
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not .cause any criminal proceedings to be instituted. 
Thus the words “ You are guilty [innuendo of the 
murder of D.] are, after the verdict of not guilty, a 
sufficient charge of murder to supi:>ort an action 
{Pealr v. Oldham^ W, Bl. 900). But if words 
charging a crime are accompanied by an express 
allusion to a transaction which merely amounts to 
a civil injury, as br(\acli of trust or contract, they 
are not actionable (]>er Bllenboroiigli in Thoniption 
V. Barnard, 1 Camp. 48 ; and per Kenyon, ChriHtir 
V. Courll, Bra Jr, 4). 

The allegation, too, must be a direct charge of 
crime. Tims saying of another. Unit he had forsworn 
himself is not actionabh', without showing that the 
words had reference to some judi(?ial inquiry {Ilo/t v. 
ScJioIrfir/d, G T. B. G91). So where a declaration 
alleged that the defendant called the ])laintifl a 
“welcher*’ (meaning a person who dishonestly ap- 
pro 2 :>riates and embezzles money deposited with him) ; 


and the ev idence showed that a ‘‘ welch er 


person who receives money which has been deposited 
to abide the event of a race, and who has a pre- 
determined intention to keep the money for himself, 
it was held that, as the word did not necessarily 
impute the otfene(". of embezzlement, it did not im 2 )ly 
an indictable offence, and so was not actionable 
{Blaclxman v. Bryant, 27 L. T. 491, Ex\). 

Calling a person a swindler has been held in 
Ireland not to be actionable, in the absence of an 
allegation that the word was spoken in reference to 
some office, trade or juofession [Black v. Hunt, 2 Ir, 
L. B., Q. B. D. 10). 
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, Excejytion (2). False words tending to cause ex- 
1 elusion from society are actionable per se. 

Thus to allege the present possession of an infec- 
tious, or even a venereal, disease is actionable, but a 
charge of past infection is not ; for it shows no pre- 
sent unfitness for society (see Carshke v. Mappledrum^ 
2 T, 11. 473 ; Bloodworfh v. Graij, 7 M. G. 334). 
Yet, with curious inconsistency, our law gives no 
relief to a woman who is falsely accused of fornication, 
unless actual exclusion from general society be speci- 
fically proved (see page 123, snp.). 

Exception (3). Words imputing to a man mis- 
conduct in, or want of some necessary qualification for^ 
his office or trade, are actionable per se ; although 
tlio office or trade is not one of wliicli the court can 
take judicial notice [FouJger v. jVewcoinby L. It., 2 
Ex. 327). 

Tlius words im]>uting drunkenness to a master 
mariner whilst in command of a sliip at sea are 
actionable per se {Inrht v. Brandieood, 2 II. 8^ C. 
900 ; 33 L. I., Ex. 257). 

So where a clergyman is beneficed or holds some 
ecclesiastical office, a charge of incontinence is ac- 
tionable; but it is not so if he holds no ecclesiastical 
office [Gall tea 1/ v. ^larshalty 23 L. J., Ex. 78). 

The American courts have lield that to say of a 
magistrate “he is a damned fool of a justice,’’ is 
actionable per se {SpleriiKj v. Andrea, 18 Am. Law 
Beg. {N. S.) 180, 188, n.). 

So to say of a surgeon “ he is a bad character ; 
none of the men hero will meet him,” is actionable 
{Southec V. Denning, 17 L. J., Ex. 151 ; 1 Ex. 196). 
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t)r of an attorney that he deserves to be struck 
off the roll” [Phillips Jansoi, 2 Esp. G24). But 
it is not ^'ound for an action to say “ he has de- 
frauded his creditors, and been horsewhii'> 2 )ed off 
tlie course at Donnastor,” because tliis has no refer- 
ence to his 2 )rofession (see also Jonier v. Beckett^ 
L. R., 7 Q, B, 11 ; U L. J y <1 B, 14; and Ifilkr 
V. David, E R., 0 C. P. 118). But this seems a 
curious refinement. 


Repeating Defamation. Rule o. — Wlion- 
('vor an action Avill lie for slaiuhT or libel, it 
is of no ('onsequence that the defendant was 
not the orii 2 ;inator, hnt ni(T(^ly a rej)eater, 
or ju’inter and 2 )Ldjlisher of it; and if the 
dania<i,‘e arise sinqdy from the re 2 )etition, the 
oriji^inator will not he lialde {^Parkins v. 

1 lliirl. tV (kdt. 153; Watkin y. llall^ L, 

3 Q, B, 39G) ; except (1) where the originator 
had authorized the rejx'tition [Kendillon v. 
3IaUh?/j Car, cV 31, 402); and (2) where the 
Avords are s])oken to a 2 )erson under a moral 
duty or obligation to communicate them to a 
third person [Derry v. Handley ^ 16 L. T,, 
N. , Q, D. 263). 

(1) In that case, Cockbui’ii, C. J., observes, “ Wliere 
an actual duty is cast upon the ])erson to whom the 
slander is uttered to communicate what he has heard 
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to some third person, as when a communicatioi? is 
made to a husband, such as, if true, would render the 
person the subject of it unfit to associate with his 
wife and daughters, the slanderer cannot excuse 
himself by saying, ^ True, I told the husband, but I 
never intended that he should carry the matter to his 
wife.’ In such case the communication is privileged, 
and an exception to tlie rule to which I have referred ; 
and the originator of the slander, and not the bearer 
of it, is responsible for the consequences.” 

(2) But where A. slandered B. in C.’s hearing, 
and C. without autliority repeated the slander to D., 
jHv quod D. refused to trust B. : it was held that no 
action lay against A., the original utterer, as the 
damage was the result of C.’s unauthorized repetition 
and not of the original statement ( W 'ird v. Wech^ 
4 ilf. ^ P. 808). 

(3) Printuig S/audor. So the printing and pub- 
lishing by a third party of oral slander (not per 
so actionable), renders the 2 )erson who j)rints, or 
writes and j)ublishes the slander, and all aiding or 
assisting him, liable to an action, although the origi- 
nator, who merely spol'e the slander, will not be liable 
{McGregor v. Thfvaites, 3 P. 8f C. 35). 

(4) Upon this 2 )vinci 2 )le the publisher, as well as 
the author of a libel, is liable ; and the former cannot 
exonerate himself by naming the latter. For “of what 
use is it to send the name of the author with a libel 
that is to pass into a part of the country where he is 
entirely unkno^vn? The name of the author of a 
statement will not inform those who do not know 
his character whether he is a person entitled to credit 
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foj veracity or not’’ (per Best, J., Creqngny v. Wei- 
5 Bing, 403). 

Newspaper Proprietors. Rule 4. — In an 
action for libel against tlie proprietor or 
editor of any newspaper or other periodical, 
the defendant may plead that the libel was 
inserted without malice and without gross 
negligence ; and that at the earliest subse- 
quent opportunity he inserted in such or 
some other publication a full apology ; or, if 
such publication was published at intervals 
exceeding a month, that he offered to publish 
such apology in any paper the plaintiff might 
name. And upon filing such jdea, the de- 
fendant may pay a sum into court by way of 
amends (6 ^ 7 Viet, c\ 96, s. 2). See Ilawkes- 
ley V. Bradshaivc,^ L, 7i., 5 Q, B. D, 22. 

Limitation. Rule 5. — An action for slan- 
der must be commenced within two years 
next after the cause of action arose, and an 
action for libel within six years. 


u. 


K 
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CHAPTER II. 

Of Malicious Prosecution. 

Definition. Rule 6, — Malicious prosecu- 
tion consists in the malicious institution 
against another, of criminal, or bankruptcy, 
or liquidation proceedings, without reason- 
able or proliablo cause (see Churchill v. 
diggers j 3 Eli, ^ Bl, 937 ; Johnson y. Enter- 
son, L, 11,, 6 Ex. 329 ; and Quartz Hill, 

Co. y. Egre, L, 11,, 11 Q. B. D, 074). 

Rule 7. — In order to support an action 
for malicious jirosecution, the plaintiff must 
show (1) malice; (2) want of probable 
cause on the part of the defendant ; (3) that 
the former proceedings were determined in 
his favour; and (4) that he has suffered 
damage by reason of such prosecution. 

I. — Malice. Malice, as I explained in the last 
chapter, is either express or implied. 

Sub-rule 1. — Li an action of malicious ^n^osecution. 
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maliQC is (jenemJhf implied^ upon proof of ahsenee of 
reasonable and probable vauae for in^f dating the pro- 
secation complained of {Johnstone v. Safton, 1 T, R. 
544). 

(1) Thus, where the defendant, at the time of the 
prosecution of the plaintiff, showed that he had a 
consciousness of the innocence of the accused, it was 
held evidence of malice. (See Sh/mberg v. Osmaston, 
37 X. T. 792.) 

(2) So, too, where one is assaulted justifiably, and 
he institutes criminal proceedings for the assault ; if, 
in the opinion of the jury, he commenced such pro- 
ceedings, knowing that ho was wrong and had no 
just cause of complaint, malice may bo presumed 
{Einton V, Heather, 14 M. IF. 131). 

(3) So, too, it may bo presumed, if it be shown that 
the defendant hj/e/r that the plaintiff against whom 
he had charged a theft, took the goods under an 
erroneous belief that he had a legal right to do so 
{Haiiileg v. Simjmm, 27 L. J., Ex, 134). 

(4) So, where the prosecutor of another says that 
he is prosecuting him in order to stop his mouth, it 
is evidence that ho knew him to bo innocent, and 
therefore that the prosecution was malicious {Hcslo}) 
V. Chapman, per Maule, J,, 23 X. X, Q. X. 49). 

(5) Malice may bo implied in a corporation, not- 
withstanding its want of individuality {Edwards v. 
Midland Rail. Co., X. R., 7 Q. B. 1). 287). 

Subseq^ueut Malice. Sub-rule 2. — A prose- 
cution, though in the outset unmalicions, may become 

k2 
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malicious^ if the prosecutor^ having acquired positive 
linowlcdgc of the innocence cf the accused^ proceeds male 
animo in the proseeidion (per Cockbuni, C. J., Fitz 
John V. MacKi)ide)\ 30 L. t/., C. P. 264). 

And where a person has not instituted, hut only 
adopts and continues proceedings, the same principle 
applies {Weston v. Beeman^ 27 L. J.^ Ex. 57). 

Thus where, through the defendant’s perjury, the 
judge of a county eoui-t, helioving the plaintiff to 
have perjured himself, committed him for trial, and 
bound over the defendant to proseeutc him, which 
ho did, but unsuccessfully ; it was hold that the 
plaintiff had a good cause of action against the 
defendant ; because, although the defendant had not 
initiated the proceedings, yet there was no reason 
why ho should have followed them up ; for he might 
have discharged his recognizance by appealing and 
telling the truth {Fitz John v. MacKindc)\ 30 L. J., 
a P. 264). 

II. — Want of probable Cause. Although, as 

we have seen, mali('e may be implied from want of 
probable cause, in no cas(? can the want of probable 
cause bo implied from the mere existence of malice 
{Johnstone v. Sntto}i^ 1 T. 11. 544). In Taglor v. 
Williams (6 Bing. 180), Tindal, C. J., remarks, 
“ Mali(*e alone is not sufficient, because a person 
actuated by the plainest malice may, nevertheless, 
have a justifiable reason for prosecution.” 

The existence of reasonable and ]:>robable cause 
is a question of law for the judge, the jury having 
ascertained the facts, if the facts ai’e in dispute 



OF MALICIOUS FROSECUTION. 


133 


(per. Kelly, C. B., Perryman v. Lister, L. R., 3 Ex. 

202 ). 

What is reasonable and probable cause is a mere 
question of opinion, depending entirely upon the view 
which the judges may happen to take of the cireum- 
>stances in each particular ease ” (per Kelly, C. B., 
in Perryman v. Lister^ sup.). “ There must bo a 
reasonable cause, such as would operate on tlie mind 
of a discreet man ; there must also a probable 
cause, such as wuuld operaie on the mind of a reason- 
able man; at all (uxaits, su(‘]i as would o])erate on 
the mind of tlic i)avty making tlie cliarge, otluTwiso 
there is no ])robable cause for liim ’’ {Proud v. //r/w, 
5 Piny. N. C. 72rj ; Ktd/y v. Jfid. G. JF. Py. of Ire- 
land, 7 Ir. Pep., C. L. 8, Q. P.). 

GounseVs 0])i}iion. A man cannot slii(‘ld liimsc^lf 
from the results of a malicious ])rosecutiou, on the 
ground that it was instituliHl undtT tlie aihfce of 
counsel. “ It would lie a most pernicious jiractice,” 
remarks Heath, J., “ if avo w'cre to introduce the 
jirineiple that a man, by obtaining the ojiinion of a 
counsel, by appl3diig to a wasak man or an ignorant 
man, might shelter his malice in bringing an un- 
founded prosecution’’ (5 Taunto)i, 288). 


Onus of Proof. The onus of showing that there 
was not reasonable and probable cause rests, in the 
first instance, on the plaintiff ; and though it is a 
negative, it is a negative essential to tlie plaintiff’s 
<}ase, and the defendant is entitled to the benefit of 
the plaintiff’s failure to establish that negative (see 
Judgment of Lord Colonsay in Lister v. Perryman, 
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L. JR., 4 ff. L. 521 ; Walker v. S. E. R. Co., L. R., 
5 C. P. G40 ; Hicks v. Faulkner, L. R., 8 Q. B. D. 
167 ; and Ahrath v. N. E. R. Co., L. R., 11 Q. B. D. 
440 ). 

III. — The former Proceedings must have 
been determined in the Plaintiff’s favour. 

It is necessary to show that the proceeding alleged to 
have been instituted maliciously, and without reason- 
able or probable cause, has teiTninated in favoiu of 
the i>laintiff, if, from its nature, it be capable of such 
a termination {BaHchj/ v. Mafheus and ivife, L. R., 
2 C. P. 684). 

This rule a])plies equally to the case where the 
plaintiff lias been summarily convicted imder a statute 
which gives no power of appeal {Basohj/ v. 3Iaf hen's, 

mp.). 

IV. — Damage. In order to su 2 ^])ort an action for 
malicious prosecution or suit, it is necessary to show 
some damage resulting to the present plaintiff from 
the former proceeding against him. Tliis may be 
either the damage to a man’s fame, as if the matter 
he is accused of be scandalous, or where he has been 
put in danger to lose his life, or limb, or liberty ; or 
damage to his property, as w^here he is obliged to 
spend money in necessary charges to acquit himself 
of the crime of which he is accused” {JMJayne^s Treatise 
(yn Damages, p. 345). 

In this ease, as in slander, the damages must be the 
reasonable and probable cause of the malicious prose- 
cution, and not too remote. 



OF MALICIOUS PROSECUTION. 


135 


•Non-liability of Complainant for Acts of 
Magistrate. Rule 8. — If a person, hona fidc^ 
makes a complaint to a magistrate, and the 
magistrate erroneously treats the matter as 
a felony, when it is in reality only a civil 
injury, and issues liis warrant for the appre- 
hension of the plaintiff, tlio defendant who 
complained to the magistrate is not respon- 
sible for the magistrate’s error {^Vyatt v. 
White^ 29 L. f/., Ex, 193). But if there bo no 
reasonable and j^robable (uiiisc' for sus])ecting 
that a felony has been committed, and the 
defendant makes a specific charge of felony, 
it is otherwise. 

Thus, if one, without reasonable and probable cause, 
causes a search warrant to issue against tlie ])laintiff, 
he is liable to an action ; but if lie merely goes before 
a magistrate and hondjide puts before him reasonable 
grounds of suspicion, and the magistrate thereupon, 
in the exercise of his discretion, issues the warrant, 
no action lies {Coo2^cr v. Booths 3 144). 
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CHAPTER III. 

Of False Imprisonment and Malicious Arrest. 

Definition of False Imprisonment. Rule 
9. — False imjirisonment consists in the im- 
position of a total restraint for some period, 
however short, upon the liberty of another, 
without sufficient legal authority {Bird v. 
Jones, 7 Q. B. 743). 

Moral Restraint. Imprisonment does not imply 
incarceration, but any restraint by force or show of 
authority. For instance, whore a bailiff tells a per- 
son that he has a writ against him, and thereupon 
such person peaceably accompanies him, that consti- 
tutes an imprisonment {Grainger v. Hilly 4 Bing, 
N, C, 212 ; see Harr eg v, MagnCy 6 Ir. R.y C. L. 
417). 

But some total restraint there must be, for a pai'tial 
restraint of locomotion in a particular direction, (as 
by preventing the plaintiff from exercising his right 
of way over a bridge,) is no imprisonment; for no 
restraint is thereby put upon his libeity {Bird v. 
JoneSy sup.). 

The rules which apply to imprisonments by private 
persons, and those which apply to imprisonments by 
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judges and other magistrates, are necessarily diffe- 
rent. 

It will be therefore more convenient to consider 
them separately. 


Section 1. 

Of IinprisonmenU hij Private Permns^ and CouHiables. 

General Immunity. Rule 10. — No per- 
son can in general arrest or imprison anotlier 
without a legal, and legally executed, war- 
rant. 

ExcejdionH, (1) Bail. — A person who is bail for 
another, may always arrest and render him up in his 
own discharge {Exp. Lync^ 3 StarJi. 132). 

(2) Felons. — A treason or felony having been 
actually committed, a private person may arrest one 
rcasonahly suspected by him ; but the suspicion must 
not be mere sinmiso {Bceliwith v. Philby, ^ B. 0. 
635). So a person may arrest another in order to 
prevent him from committing a felony. 

A constable may, however, arrest, merely upon 
reasonable suspicion that a felony has been com- 
mitted, and that the party arrested was the doer; 
and even though it should tmii out eventually that 
no felony has been committed he will not be liable 
{Marsh v. Loader, 14 C. B., N. S. 535 ; Griffin v. 
Coleman, 28 L. J., Ex. 134). 
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The suspicion, however, must he a reasonable one, 
or the constal)lo will be liable. Thus, a person told 
the defendant, a constable, that a year previously, he 
had had his harness stolen, and that he now saw it 
on the plaintiff’s liorsc, and thereupon the defendant 
went up to the plaintiff and asked liim where he got 
his haiTiess from, and the plaintiff making answer 
that lie had bought it from a pCTson imknown to him, 
tlio constable took liim into custody, although he had 
knowTi him to be a respectable householder for twenty 
years. It was held that the constable had no reason- 
able cause for suspecting the plaintiff, and was conse- 
quently liable for the false imprisonment {Sorjg v. 
Ward, 27 L. J,, Ex. did). 

Where one man falsely charges another 'vvith 
having committed a felony, and a constable, at and 
by his direction, takes tliat other into custody, the 
party making the charge, and not the constable, 
is liable {Davirs v, Ixtisscll, 2 M. P. 607). 
“ It would be most mischievous,’’ Lord Mansfield 
remarks, “that the officer should bo boimd first to 
try, and at his peril exercise, liis judgment as to the 
truth of the charge. Ho that makes the charge 
alone is answerable ” {Griffin v. Coleman, Al II. ^ N. 
265). 

(3) Breakers of Peace . — A private person ma}' 
and ought to an’est one committing, or about to 
commit, a breach of the peace, but not if the affray 
be over and not likely to recur {Timotkf/ v. Simpson, 
1 Or., M. ^ B. 757). 

But it seems that a constable may arrest, even after 
the affray (so that it be immediately after), in order 
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to tate the offender before a magistrate (J?. v. Lighty 
27 L. J.yM. C, 1). 

(4) Night Offenders. — Any person may arrest and 
take before a justice one found eomniitfing an indict- 
able offence between 9 p.m. and 6 a.m. (14 & 15 Viet, 
c. 19, s. 11). 

(5) MaUeio}(s Injuries.— Tho ovraor of property, 

his servant, or a constable, niay arrest and take 
before a magistrate any one found eoniniitting mali- 
cious injury to such property (14 8c 15 Viet. c. 19, 
s. 11 ; 24 25 Viet. c. 97). 

(6) Offering Goods for Pawn. — A private person, 
to whom goods are offered for sale or pjiwn, may, if, 
he has reasonable ground for suspecting that an 
offence against the Larceny Amendment Acts (24 & 
25 Viet. c. 96 ; 35 & 30 Viet. c. 93, s. 34) has been 
committed mtli respect to them, arrest the person 
offering them, and take liim and the propei'ty before 
a magistrate. 

(7) Vagrants. — Any person may aiTest, and take 
before a magistrate, one found committing an act of 
vagrancy (5 Geo. 4, c. 83). 

N.B. Such acts are soliciting alms by exposure of 
wounds, indecent exposure, false pretences, fortune- 
telling, betting, gaming in the public streets, and 
many other acts, for which I must refer to the 4th 
section of the Act. 

(8) A constable or churchwarden may apprehend, 
and take before a magistrate, any person disturbing 
divine service (14 & 15 Viet. c. 19, s. 11). 

In other cases, to justify an arrest, the warrant, 
writ or order of some competent court must be 
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obtained, and the person arresting must have it with 
him at the time, ready to produce if demanded 
{Gilliardy, Loxton, 31 X. X, M. C. 123). 

Under the 4th, 5th and 7th exceptions, it is no 
excuse to prove commission of the offence imme- 
diately before the arrest, for the arrest must be 
made in the courHO of the conimi^mon of the offence 
(see Sirmnon v. MilUcjany 2 C, B, 533). 

Partieutar Except lonn . — In London, the owner of 
property may arrest any one found committing any 
indictable offence, or misdemeanor in respect to it, 
punishable upon summary conviction. 

Most private llailway Acts, too, give power to 
officers of the company to detain unknown offenders 
against the Act. 

Officers in the army may arrest a deserter, and 
ship masters have special ])owers of imprisoning crew 
and passengers. 

Special powers, too, are frequently given to the 
police of certain towns and cities, by their Local Acts. 


Section 2. 

Of Imprisonment by Judicial Officers, 

Rule 1 1 . — No judicial officer, invested with 
authority to imprison, is liable to an action 
for a wrongful imprisonment, unless he acted 
beyond his jurisdiction [Dostvall v. Impey^ 
1 ^ (7. 169; Kemp v. Neville,^ 10 (7. J?., 
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N. S. 523): not even though he imprisons 
the plaintiff maliciously (Econ v. Smithy 18 
C. B. 126 ; Henderson v. Broomhead^ 4 //. 

N, 569 ; Daivkins v. Paulet^ L. E.^ 5 Q. B, 
94). In order to constitute a jurisdiction, 
such officer must have before him some suit, 
complaint, or matter in relation to which he 
lias authority to inflict imprisonment or arrest. 

(1) In the case of Scott v. Stan^Jield {L. E.y 3 Ex. 
220), which, though an action of slander, will very 
well repay a c'areful perusal, Kelly, C. B., remarks, 
“ It is essential in all courts, that the judges, who are 
appointed to administer the law, should ho permitted 
to administer it under the protection of tlie law in- 
dependently and freely, without favour and without 
fear. This provision of the law is not for the pro- 
tection or benefit of a malicious or corrupt judg(‘, 
but for the benefit of the public?, whose interest it is 
that the judges should be at Liberty to exercise their 
functions with independence, and without fear of 
consequences. How could a judge so exercise his 
office, if he were in daily and hourly fear of an 
action being brought against him, and of having the 
question submitted to a jury, whether a matter, on 
which he has commented judicially, was or was not 
relevant to the case before him ? Again, if a 
question arose as to the hona fides of the judge, 
it would have, if the analogy of similar cases is 
to be followed, to be submitted to the jury. It is 
impossible to over-estimate the inconvenience of such 
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a result. For these reasons I am most strongly 
of opinion that no such action as this can under any 
circumstances he maintainable ’’ {a). 

(2) Where a court has jurisdiction of a matter 
before it, but acts erroneously, the parties suing 
(unless they acted maliciously), the court itself, and 
the officers executing its orders or warrants, will be 
protected from any action at the suit of a person 
arrested. But where it has no juiisdiction all these 
parties may be liable {Comyn^ Dig. tit. County 
Court, 8; llonlden v. Smith, 14 Q. B. 841; Wed 
V. Smallwood, 3 3[. Sf W. 421 ; Wingate v. Waite, 
6 if. W. 746; Broun v. Wahon, 23 L. T. 745). 

(3) So where a magistrate acts without those 
circumstances which must concur to give him juris- 
diction he will be liable {Morgan v. Hughes, 2 T. It. 
225). But an information brought before a magis- 
trate, charging an offence within his cognizance, gives 
him jurisdiction {Cave v. Mountain, 1 M. G. 257). 

Frima facie tTurisdiction. Sub-rule 1. — A 


(«) "Whetlior a magistiato would bo equally exempted from 
liability in cases where ho had acted maliciously, does not seem 
to have been decided. It will at once appear that the judgment 
of the Chief Baron, which I have cited at considerable length on 
account of its lucid enunciation of the principles on which this 
t?xception is based, is broad enough to include actions brought 
against a justice of the peace. At the same time, it must be 
admitted the first section of Jervis’ Act (11 & 12 Viet. c. 44), as 
has been pointed out by Mr. Koscoe in his Law of Nisi Prius 
Evidence, would seem to imply that such an action could be 
supported. There the matter rests, but I confess I have little 
doubt, should the question ever arise, that, provided he acts 
within his jurisdiction, a magistrate is no more answerable (by 
action, that is to say) for a malicious act, than is a judge of a 
county court or of the High Court. In this opinion the learned 
author above cited seems to concur. 
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judge of an inferior court, /lavuig a primd facie Juria^ 
diction over a matter, is not responsible for a fake impri- 
sonment committed on the faith of such primd facie 
jurisdiction, if, by reason of something of which he could 
have no means of knowledge, he really has 7io jurisdiction 
{Calder v. Halkett, 3 Moore, P, O. C. 28). 

Thus if, through an eiToneous statement of facts, a 
person he arrested under process of an inferior court, 
for a cause of action not accruing within its jurisdic- 
tion, no action lies against the judge or officer of the 
court, hut against the plaintiff only {Ollicft v. Bessey, 

2 TF, Jones, 214). 

Contempt of Court. 8uh-rulo 2. — The supe- 
rior courts of law and equity, have jurisdiction to qmnish 
by commitme}it Jbr any insult offered to them, and any 
libel upon them, or any contemptuous or improper con- 
duct committed by any person with respect to them; but 
inferior courts of record have power only to commit for 
contempts committed in court. 

(1) During the pendency of a suit in a superior . 
court, the publisher of a newspaper commits a con- 
tempt, if he publishes extracts from affidavits with 
comments upon them {Tichbornc v. Mostyn, L. JR., 7 
Bq. 56). 

(2) Where an indictment has been removed into 
the Queen’s Bench Division, and a day appointed for 
trial, the holding of public meetings, alleging that 
the defendant is not guilty, and that there is a con- 

“ spiracy against him, and that he cannot have a fair 
trial, is a contempt of court {Onslow* s and Whallefs 
case, Reg V. Castro, L, R., 9 Q. B, 219). 
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(3) A soKcitor is guilty of a contempt of court in 
writing, for publication, letters tending to influence 
the result of a suit {Davin v. Eley, L, i2., 7 Eq, 49). 

(4) It seems that the judge of a county court has 
power only to commit for contempts committed before 
the court and whilst it is sitting. (See R, v. Leroij, 
Weddy Note.% Feh, 8 , 1873.) 

(5) A justice of the peace may commit one who 
calls him, in court, a liar {Rex v. Revel ^ 1 Str. 421). 

Justices. Sub-rule 3. — If a felony^ or breach 
of the peace ^ he committed in view of a Justice^ he may 
personally arrest the offender or command a hystamkr 
to do so, such command being a good warrant. But, if he 
be not present, he 7nust issue his written warrant to 
apprehend the offender (2 Hale, PL Cr. 8G). 


Protection of Justices acting without 
Jurisdiction. Rule 12. — Where a justice 
acts in a matter without any, or beyond his, 
jurisdiction, a person injured by any convic- 
tion or order issued by such justice in such 
matter cannot maintain an action in respect 
thereof, until such conviction shall liave been 
quashed by the proper tribunal in that behalf ; 
nor for anything done under a warrant fol- 
lowed by a conviction or order, until such 
conviction be quashed ; nor at all for anything 
done under a warrant for an indictable offence. 
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if a summons had been previously served and 
not obeyed. (See 11 & 12 Viet. c. 44.) 

Constables executing the warrants of justices issued 
without jurisdiction are specially protected by 24 Geo. 
2, c. 44, ss. 6, 8, from any action, unless they have 
refused for six days after written demand to produce 
the warrant. 

It may be also observed that, by sect. 9, a month’s 
notice is requizx'd to bo given before commencing an 
action against a justice for any act done in the exe- 
cution of his office ; and by 11 & 12 Viet. c. 44, s. 11, 
if after such notice, and before the commencement 
of the action, the justice tender a sum of money in 
amends, then if the juiy shall be of opinion that such 
sum is sufficient, they shall give their verdict for the 
defendant. A justice acting maliciously is neverthe-^ 
less entitled to notice, and to tender amends {Leary 
V. Patrick, 15 Q. i?. 272). 

Definition of Malicious Arrest. Rule 13. 
— Malicious arrest consists in wilfully putting 
the law in motion to effect the arrest, under 
civil process, of another without cause. 

Rule 14. — Any person maliciously causing 
the arrest of another is liable to an action. 

By a malicious act is not only meant a wicked and 
spiteful act, but also a deliberately intentional wrong, 
although done without any actual spite or ill-feeling. 

U. L 
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(1) Therefore, if by a false statement or suppres- 
sion a man obtains the arrest of another, he is liable 
to an action. 

(2) So a false affidavit whereby a judge’s order is 
obtained for the arrest of an absconding debtor^ 
renders the deponent liable to the person arrested. 


Habeas Corpus. Such are the leading principles 
of law relating to deprivation of liberty ; it remains 
to notice a i)eculiar and unique remedy which the 
law affords in addition to that by action. I mean 
the writ of habeas corpus ad subjiciendum. 

Kule 15, — A writ of habeas corpus may ho 
obtained upon motion to any of tlic superior 
courts of law or equity, or to a judge wlien 
those courts are not sitting. Probable cause 
must be shown, by the person moving, that 
there is a wrongful detention, and if the 
court or judge thinks that there is reasonable 
ground for sus])ecting illegality the writ is 
granted. 

It is directed to the individual detaining the person 
in custody, and commands him to produce the body 
of the prisoner in couit on a certain day, and there 
accoimt for liis detention, and to do and submit to 
whatsoever the court or judge shall order in the 
matter. If on the day mentioned the detainer can 
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justify the detention, the prisoner is remitted to his 
custody. If not he is discharged, and may then have 
his remedy by action. 

The writ of habeas corpus existed at common law, 
but it has been more formally declared and defined 
by statutes, chief among which are 31 Car. 2, c. 2, 
and 56 Geo. 3, c. 100. 


Limitation. Rule 16. — ISlo action can be 
brouglit for false imprisonment except within 
four years next after the cause of action 
arose. But as imprisonment is a continuing 
tort^ the period runs from the last day of the 
imprisonment, and not from the first. 

Excc 2 )ilons. (1) jH.stires . — An action against a 
justice of the peace for anything done by liim in the 
execution of his office, must be commenced within six 
calendar months next after the commission of the act 
complained of (11 & 12 Yict. c. 44, s. 8). 

(2) Con.^tdhlesi . — Various Acts for the appointment 
and regulation of police, limit the period witliin which 
actions may be brought against them. The follow- 
ing are the most impoidant : 10 Geo. 4, c. 44, relat- 
ing to the Metropolitan police, by sect. 41 enacts 
that all actions for anything done in pursuance of 
the Act shall be (inter alia) commenced within six 
calendar months, and that a month’s written notice 
shall be given to them, and the same provision is 

L 2 
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extended to special constables and county policemen 
by 1 & 2 Will. 4, c. 41, and 2 & 3 Viet. c. 93, 
respectively. Borough constables are protected in a 
similar manner by 5 & 6 Will. 4, c. 76, s. 113 ; and 
sect. 76 of the same Act enacts that men sworn as 
such shall not only within the borough, but also 
within the county in which the same is situated, and 
in any county within seven miles of such borough, 
have all such powers and privileges, and be liable to 
all such duties and responsibilities, as any constable 
at the time of the passing of that Act had or there- 
after might have within his constablewick. 

Constables may also pay money into court. (See 
11 & 12 Viet. c. 44, ss. 9, 11.) 

All such actions against justices and constables 
must (by various Acts) be laid in the coimty in 
which the trespass was committed. 



( 149 ) 


CHAPTEE IV. 

Of Assault and Battery. 

Direct and Indirect Bodily Injuries. Torts 

affecting the body are either the immediate results 
of force put in motion by tlie defendant, or the in- 
direct results of wi'ongful conduct on his part. In 
this chapter I shall speak of direct bodily injimes or 
tres])asses. 


Causing Death. Direct personal injuries caus- 
ing death are crimes of a most heinous nature. 
They rather come, therefore, under the ordinances 
of the criminal than of the civil law. Putting these 
aside, all other direct bodily injuries may be con- 
sidered as either assaults or more or less aggravated 
forms of battery. 

Definition of Assault. Rule 17. — An 
assault is an unsuccessful attcm 2 )t to do harm 
to the person of another. 

(1) Thus, if one make an attempt, and have at the 
time of making such attempt a present ability, to do 
harm to the person of another, although he actually 
do no harm, it is nevertheless an assault ; for example, 
menacing with a stick a person within reach thereof. 
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although, no blow be struck {Read v. Coker ^ IZ C. B, 
850). 

(2) But a mere threat is no assault, unless there be 
a present ability to carry it out. Tliis was illustrated 
by Pollock, C. B., in Cohhet v. Grey (4 Exch. 744). 

If,” said that learned judge, “ you direct a weapon, 
or if you raise your fist within those limits which 
give you the means of striking, that may be an 
assault ; but if you simply say, at such a distance as 
that at which you cannot commit an assault (r^r), ‘I 
will commit an assault,’ I think that is not an 
assault.” 

(3) To constitute an assault there must be an 
attempt. Therefore, if a man says that he w^ould hit 
another wore it not for sometliing which withholds 
him, that is no assault, as there is no apparent attempt 
{Tuhernlle v. Savage^ 1 Mod, 3). 

(4) For the same reason shaking a stick in sport at 
another is not actionable (see CJiristojdicrso^i v. BarCy 
11 Q. B, 477). 


Definition of Battery. Rule 18. — Bat- 
tery consists in touching another’s person 
hostilely or against his will, however slightly 
{Rawlings v. Till, 3 M. ^ W. 28). 

This touching may be occasioned by a missile or 
any instrument set in motion by the defendant, as 


(a) Query — ^battery. 
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by throwing water over the plaintiff v. Jlorne^ 

S A. ^ R. 602), or spitting in his face, or causing 
another to be medically examined against his or her 
will {Latter v. BraddeU^ 29 W, R, 239), In accord- 
ance with the rule a battery must be involuntoiy ; 
therefore a voluntarily suffered beating is not action- 
able (Patteson, J., in Chri^topher>>o)i v. Bare, 11 Q. i?. 
477). Merely touching a person in order to engage 
his attention is, hoAvever, no battery {Coicard v. 7j>Va/- 
deleij, 28 L. J., Rr, 261). 

Wounding and Maiming. If the violence bo 
so severe as to wound, tlio damages will be greater 
than those awarded for a mere battery ; so, also, if the 
hurt amount to a mayhem (that is, a deprivation of 
a member serviceable for defence in fight), but other- 
wise the same rules of law apply to these injuries as 
to ordinaiy batteries. 


When Actionable. Rule 19. — No person 
•can in general lawfully commit an assault or 
battery. 

Exceptions, (1) Self-Defence, — A battery is justi- 
fiable if committed in self-defence. Such a plea is called 
a plea of ‘‘ son assault demesne.’’ But to support it, 
. the battery so justified must have been committed in 
actual defence, and not afterwards and in mere re- 
taliation {Cockroft V. Smith, 11 Mod, 43). Neither 
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does every common battery excuse a mayhem. As, 
if “ A. strike B., B. cannot justify drawing his sword, 
and cutting off A.’s hand/’ unless there was a dan- 
gerous scuffle, and the mayhem was inflicted in self- 
preservation {Cooper V. Beale ^ L. Raym. 177). 

(2) Defence of Property . — A battery committed in 
defence of real or personal property, is justifiable. 

Thus, if one forcibly enters my house, I may 
forcibly eject him ; but if he enters quietly, I must 
first request him to leave. If after that he sjill 
refuse, I iday use sufficient force to remove him, in 
resisting whicli, he will be guilty of an assault 
{Wheeler v. Whiting^ 0 (7. <1^ P. 265). 

So, a riotous customer may be removed from a shop 
after a request to leave. For the same reason where 
the violence complained of consisted in the defendant 
attempting to take away certain rabbits from the 
plaintiff, which did not belong to liim but to the 
defendant’s master, and wliich tlie plaintiff had re- 
fused to give up, the defendant was held to have a 
good defence to an action of assault {Blmles v. Higgsy 
10 C. P., N. S. 713. Affirmed, 11 H. L. C. 621). 

(3) Correction of Pupil . — A father or master may 
moderately chastise his son, pupil, or apprentice 
{Penn v. Ward, 2 Cr., M. P. 338). 

Other Kreeptiows. — An assault may be committed 
in order to stop a breach of the peace ; to arrest a 
felon, or one who (a felony having actually been 
committed) is reasonably suspected of it; in arresting 
a person 7 a misdemeanor between the 

hours of 9 p.m. and 6 a.m. ; and in arresting a mali- 
cious trespasser, or vagrant under the Yagranoy Act. 
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A cliTircliwaTden or beadle may eject a disturber 
of a congregation, and a master of a ship may assault 
and arrest an imruly passenger. So assaults and 
batteries, committed under legal process, are justifi- 
able ; but a constable ought not nnneccssarilij to hand- 
cuff an unconvieted prisoner, and if he do so ho will 
be liable to an action {Griffin v. Coleman^ 28 L, «7., 
Ex, 134) {d). And generally, where force is justi- 
fiable, no greater force can be lawfully used than the 
occasion requires. 

Defence under 24 & 26 Viet. c. 100. By 

sections 42, 44, 40, it is enacted, in effect, tliat, — 

Sub-rule, — Where an if person unlmvfall(/ assnulis or 
heats another^ Uvo Justices of the pence, upon complaint 
of the part If aggrieved, mag hear and determine such 
offence, and if theg deem the offence not to he proved, or 
find it to have been ja>sfified, or so trifling as not to merit 
ang punishment, and shall aceordingig dismiss the com- 
plaint, theg must forth u'ifh mahe out a certificate stating 
the fact of such dismissal, and deliver the same to the 
partg charged ; and if any ])erson shall have obtained 
such certificate, or having been convicted shall have suffered 
the punishment inflicted, he shall he released from all 
further or other proceedings, civil or criminal, for the 
same cause {see also sect, 43). 

(1) As to what constitutes a “ hearing,’’ see 
Vaught on v. Bradshaw, 9 C, B,, N, S. 103. The 

{a) Tho same rule as to notice, tender of amends and limitation 
applies to batteries committed by constables in tho execution of 
their duty as in false imprisonment. 
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accused being ordered by the magistrate to enter 
into recognizances to keep the peace and to pay the 
recognizance fee, will not constitute a bar to an action 
{Hartley v. Hmdmarsli, L. JR. ^ 1 C. P. 553). 

(2) The granting a certificate by a magistrate 
where the complaint is dismissed, is not merely dis- 
cretionary. A magistrate is bound, on proper appli- 
cation, to give the certificate mentioned in the section 
{Uancocli v. So})ieH^ 28 L. </., M. C. 196) ; and, if he 
refuses to do so, may be compelled by mandamus 
{Coster V. IIetheringto}i^ 28 L. «/., M. C. 198). 

(3) The words from all further or other proceed- 
ings against tlie defendant, civil or criminal, for the 
same cause,” include all proceedings against the 
defendant arising out of the same assault, whether 
taken by the prosecutor or by any other person con- 
sequentially aggrieved thereby {Masijer and u'ife v. 
Brown, L. R., 1 C. P. Div. 97; 25 W. R. 62). 

(4) If a person is charged with an assault, and the 
complaint is dismissed and a certificate given him, he 
cannot avail himself of the defence under the statute, 
when sued on for the tort, unless he specially pleads 
such defence {Harding v. King, % C. Sf P. 427). 

Damages. Rule 20. — In assessing what 
amount of damages may be recovered for 
an assault, or battery, or mayhem, the time 
when, and the place in which, the assault 
took place should be taken into considera- 
tion. 

Thus, an assault committed in a public place calls 
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for much higher damages than one committed where 
there are few to witness it. It is a greater insult/’ 
remarks Bathurst, J., in TuUidge v. Wade {3 Wds, 
19), “to be beaten upon the Ro3'al Exchange than 
in a private room.’’ 

Limitation. Rule 21. — No action can bo 
brought for assault or battery except witliin 
four years next after the cause of action arose. 
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CHAPTER V. 

Of Bodily Injuries caused by Nuisances. 

Definition. Rule 22. — A nuisance consists in 
any wrongful conduct in tlic management of 
2 )roperty, or any wrongful interference with 
the property of the public, not necessarily 
depending for its wrongful character upon 
negligence. 

General Duty. Rule 23. — A person is 
bound so to use his })roperty as not to injure 
other persons, and lie is also bound to ob- 
serve the express j)rovisions of the law with 
regard to the user of his own and the public 
])ro2)erfy. 

(1) E.rcavatiom, Thus, where a man makes an 

excavation adjoining a highway, and keeps it un- 
fenoed, he will he liable for any injury occasioned to 
a person falling into it [Barncf^ v. Ward, 9 0. B. 
302 ; Bishop v. Trustees of Bedford Char., 28 L. J., 
Q. R. 215). ' ' * 

(2) Escape of Water, Scicagc, So a person 
will be liable for damage done to his neighbour by 
the escape of water which he has stored on his own 
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promisos {JELdTdnuiYt v. N, E, It. Co.y 3 0. E. E. 168, 
and see antey p. 16) ; or for injury occasioned by the 
escape of sewage, &c. {Hiwijyhrics v. ComlnSy L. It., 

2 C, P. D- 239). See further Alston v. Grants 3 EIL 

Bl. 128 ; Merivak v. Trustees of Exeter Turnpike 

Road, L. R.j 3 Q. B, 149 ; Norton v. Scholefeld, 9 
M. 8f TF. 665. 

(3) Noxious Fumes — Noisf/ Trades, And to keep 

anything injurious to the health of persons living 
near, as a foul cesspool, or to carry on any noisome 
or noxious employment, is a nuisance. For cases on 
‘‘ Noxious Fumes ’’ see Tipping v. St. Ilelefs Smelting 
Co., L. R., 1 Ch. App. 66; Crump v. Lamhert, L. R., 

3 Eq. 409 ; Salvin v. N. Braneejmth Coal Co., L. R., 
9 Ch. 705 ; Malton Board of Health v. Malton Manure 
Co., L. R., 4 Ex. D. 302. 

( 4 ) Statutorg Nuisances. Certain acts have been 
declared nuisances by statute, and private damage 
caused by them is of course actionable. Thus by 
24 & 25 Yict. c. 100, s. 31 (re-enacting 7 & 8 Geo. 4, 
0. 18), the setting of spring-guns, man-traps, or 
other engines calculated to kill or do grievous bodily 
harm to a trespasser is made a misdemeanor, and 
even a trespasser hurt thereby may recover; for 
although it would be partly owing to his own mis- 
conduct, yet if the defendant might, by acting 
rightly, have avoided doing the injury, the plaintiff's 
contributory misconduct is no excuse. But this act 
does not apply to the setting of traps or guns in the 
night in dwelling-houses for the protection thereof. 

So by the General Highway Act, 5 & 6 Will. 4, 
c. 50, s. 70, it is made illegal for any person to sink 
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any pit, or erect any steam or other like engine, gin, 
or maehinery attached thereto, within twenty-five 
yards from any part of a carriage or cart way, unless 
concealed within some building, or behind some fence, 
so as to guard against danger to passengers, horses, 
or cattle. It also prohibits the erection of windmills 
within fifty yards, and fires for the burning iron- 
stone, limestone, or making bricks or coke, within 
fifteen yards, of a carriage or cart way. 

Sect. 72 prohibits the letting off of fireworks or 
firearms within fifty feet of the centre of the way, as 
also the laying of things upon it or obstructing it in 
any way. 

By this Act (creating these, or some of these, 
duties), any corporal injury caused to an individual 
by their non-observance is actionable, even though 
the person injured were trespassing at the time (within 
twenty-five yards of the way). But if the Act has 
been complied with, any injury, caused by any of the 
things therein mentioned, would bo no ground of 
action, there being no injuria or wrongful act. 

Thus, where the defendants were owners of waste 
land bounded by two highways, and worked a 
quarry outside the prohibited distance in such land, 
and the plaintiff walking over the waste, fell into 
the quarry and broke his leg, it was held that no 
action lay, the plaintiff being a mere trespasser 
{HounseU v. Smithy 29 L, J,, C. P, 203; and see 
Binl's V. /S. F. 11. Co.^ 32 L. c/., Q. B. 26 ; Hard- 
castle V. S. Y. R. Co.^ 23 L. J., Ex. 139). 

And so, by the civil law, a trespasser could not 
recover for injuries suffered whilst trespeissiug, 
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through the dangerous business of the landowner, 
for “ extra culpam esse intelligitur si seorsum a vi^ 
forte vel in medio fundo caodebat, quia in loco nuUi 
extraneo jus fuerat versandi ” {List., lib. iv., iii. 5). 

(5) RuinonH Preniises, Leaving premises adjoining 
a highway, or the land of another, in a ruinous con- 
dition is a public nuisance entitling a person, injured 
thereby, to damages {Todd v. Flight, 30 L. J., C. P. 
21 ; see also Giclnncll v. Enmvs, L, P., 10 C, P. G58 ; 
Nelson v. Liverpool Brewer g Co., L. R., 2 C, P. P. 
311 ; Tarry v. Ashton, 1 Q. B. D. 314). 

Owner and Occupier. But hero a question 
arises as to the respective liabilities of the landlord 
and the tenant. 

Rule 24. — As 1)etween landlord and tenant, 
there is no implied obligation on the part of 
the former that the property is in a safe con- 
dition [Keats V. Cadoganj 20 L, r/., C. P. 21 ; 
Ilarty, Windsor, 12 31, ^ W. 68; Ersldne v. 
Adeane, 42 L, J., Ch, 835 ; L, li,, 8 Ch, 750). 
With regard to third parties, the tenant is the 
person responsible for any injury resulting 
from the premises being out of repair, and 
the landlord will also be responsible if he has 
done any act authorizing the continuance of 
the dangerous state of the house (per Bovill, 
C. J., Pretty v. Birhnore, L, li,, 8 C, P, 404 ; 
Broder v. Scullard, L, R,, 2 Ch, D, 692 ; 
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Humphries v. Cousins^ X. X., 2 C. P. D. 239 ; 
46 L. J.y C. P. 438; Fh^th v. Bowling Iron 
Works Co., L. R., 3 P P. P. 254 ; 47 L. J., 
0. P. 358). 

(1) Thus, if in consequence of the ruinous state 
of a house, the chimney fall and injure the tenant’s 
family, yet he has no remedy, unless the landlord 
had contracted to keep the house in repaii*, or unless 
there was fraud on his part in concealing the defect 
from the tenant (Co^l v. Gandy ^ 2d L. J.y Q. B. 1\ 
KeaU V. Cadogan, 20 L. P, C. P. 76). 

(2) The defendant let premises to a tenant under 
a lease, by which the latter covenanted to keep them 
in repair. Attached to the house was a coal-cellar 
under the footway, with an aperture covered by an 
iron plate, which was, at the time of the demise, out 
of repair and dangerous. A passer by, in conse- 
quence, fell into the aperture, and was injured: 
Held, that the obligation to repair, being, by the 
lease, cast upon the tenant, the landlord was not 
liable for this accident. And Keating, J., said, 
‘‘ In order to render the landlord liable in a case 
of this sort, there must be some evidence that he 
authorized the continuance of this coal shoot in an 
insecure state; for instance, that he retained the 
obligation to repair the premises : that might be a 
circumstance to show that he authorized the con- 
tinuance of the nuisance. There was no such obli- 
gation here. The landlord had parted with the 
possession of the premises to a tenant, who had 
entered into a covenant to repair (see also Gwinmll v. 
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Earner j X. i?., 10 C, P. 658, and Rich v. Badcrfiehl^ 
16 X. X, C, P. 273 ; and comp. Roswell v. Prior, 
12 Mood. 639). 

(3) In Nelson v. The Lirerjmol Brewerif Co. (25 

W. R- 877), Lopes, J., laid it down, that the owner 
of premises demised to a tenant, is not liable for an 
injury sustained by a stranger, owing to the premises 
being out of repair, unless he has either contracted 
to do the repairs, or has M the premises in a ruinous 
and improper eondiiion. It is, however, humbly sug- 
gested that the last alternative is not accurate, except 
where the tenant has not undertaken the repairs (see 
remarks of Brett, Ij. J., in Gwi)nicll v. Earner, sup .) ; 
and the dictum is not a complete summary of the 
law, inasmuch as there may bo possible cases where 
the landlord may the tenant from repairing 

a nuisance, by threatening an action for waste. 

(4) But in Todd v. EU(jht (30 L. J., C. P. 21 ; 
9 C. B., N. S. 377), where the declaration contained 
an allegation that the defendant let the houses when 
the chimneys were known by him to be ruinous and 
in danger of falling, that he kejd and maintained them 
in that state, and that the toiani was under no ohliga- 
tion to repair, and the case was tried on demurrer, 
and the allegation was therefore assumed to bo true, 
it was held that the landlord was liable. 


Nuisances on Roads and Ways. Rule 
25. — When a person expressly or impliedly 
u. M 
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ponnits otliors to come on to roads on his 
land, lie is liable for any injury caused to 
them by a nuisance thereon or near to the 
same, but not if they stray from such paths 
and tresj)ass on the adjoining ground. 

(1) Thus, a person permitting the use of a pathway 
to his house, holds out an invitation to all having any 
reasonable ground for coming to the house, to use 
his footpath, and he is responsible for neglecting to 
fence dangerous places ; and so, also, a shopkeeper, 
who leaves a trap-door open mtliout any protection, 
is liable to a person lawfully coming there, who 
suffers injury by falling through such trap-door 
(Tindal, C. J., La/icdsfer Canal Co. v. Farnahj/y 11 
A. E. 243 ; Barnes v. Ward, 9 C. B. 420 ; 19 
L. J., C. F. 200; Gaafrel v. Jujerlo)}, L.R., 2 0. F, 
371 ; Claipman v. Both well , 27 L. J., Q. B. 315 ; 
Bax V Maijor of I) aril iKjton, 5 Ex. J). 28). 

But where a person, straying from the ordinary 
approaches to a house, trespasses where there is no 
path, and falls into an unguarded pit, ho has no 
remedy for any injury suffered thereby, as the hurt 
is in such case caused by his own carelessness and 
misconduct, and accordingly the principle of con- 
tributory negligence applies (Wilde, B., Bolch v. 
Smith, 31 L. J., Ex. 203). 

(2) Ilailway companies are responsble for the 
state of their works, and therefore are liable to any 
person injiued by the faulty construction, or negli- 
gent keeping up, of their bridges, embankments, &c. 
{Chester v. Hohjhcad E. Co., 2 Ex. 251 ; Kearney v. 
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i. B, ^ S. Coast R. Co,^ L, jR., G Q. B, 759 ; Lay v. 
Mid, Rail, Co,, 34 L. T, 30). But if the ruinous 
state has been caused by a vis major or act of Grod, 
(as where a railway gives way through an extraordi- 
nary flood,) the company is not liable, provided their 
line is constructed so firmly as to be capable of re- 
sisting the foreseen, though more than ordinaiy, 
attacks of the weather {Withers v. North Kent R. 
Co., 27 L. J., Rv. 417 ; G. W. R, Co. of Canada v. 
Fau'cett, 1 Moore, P. C. C., N. S. 120 ; Murray v. 
Met. R. Co., 27 L. T, 762). 

(3) Canah. So, too, canal companies are bound to 
take reasonable care to make tlieir canal as safe as 
possible to those using it {Lane. Canal Co. v. P((r}iat>y, 
11 A. E, 243). 

(4) Puhlie roads. Similar principles apply to public 
roads ; so that where a local authority permits a road 
to get into a dangerous state, they are Hable if any 
person is thereby injured {Ke)d v. Worthiny Jjoeal 
Board, Z. R., 10 Q. B. B. 118). 


Injuries to Guests. Kule 26. — Mere 
guCvStSj licensees and volunteers are con- 
sidered as temporary members of the host’s 
family, and can therefore only recover for 
injuries caused to them by hidden dangers 
which they did not know of, but which the 
host knew or ought to have known of. But 
visitors on business which concerns the occu- 

M 2 
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j)ier of premises, may maintaiu an action for 
any injury caused by the unsafe state of the 
premises (see Ttcu/y. Ilcdf/cSj L, II. ^ 9 Q. B. D. 
80). 

(1) Thus in Southcofo v. Sfa)il(’tj (1 JI, N. 247)^ 
the plaintiff was a guest of the defendant’s, and when 
leaving the house a loose pane of glass fell from the 
door as he was pushing it open and cut him. It was 
held, that the ])laintiff being a guest, was for the time 
being one of the family and could not recover for an 
accident, the liability to suffer which, ho shared in 
common with the rest of the family. 

(2) nmih\(j o)i But where, on the 

contrary, a workman came oii to the defen- 

dant’s manufactory, and there fell down an unguarded 
shaft, the defendant was held to bo liable ; although 
it would have been otherwise had the plaintiff been 
one of his own servants, for it was not a hidden 
danger {ladennaKr v. L. it., 1 C. P. 274; 2 

ik 311 ; W/nk v. Framr, L. K, 2 C, P. 1). 308). 

(3) The plaintiff, a licensed waterman, having 
complained to the person in charge, that a barge of 
the defendants was being navigated unlawfully, was 
referred to th(^ defendant’s foreman, AVhile seeking 
the foreman, ho v as injured by the falling of a bale 
of goods so placed as to be dangerous, and yet to give 
no warning of danger : Held, that the defendants 
were liable {WJtiiv v, France, L. 11., 2 C. P. D. 308). 

(4) NaisancC'^ on llaUwatj Staftonn. So, in the case 
of railway com})anies, the company must take great 
care to ensure the safety of persons coming to their 
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station, and if tlirongh want of light or proper direc- 
tions any such person is injured, he may maintain an 
action against the company. Thus, where the plain- 
tiff, having a retTim ticket, arrived at the wrong side 
of the station, and there being no proper crossing and 
no direc^tions, crossed the line in order to got to his 
train, and in doing so, on account of the ill-lighted 
condition of tlie station, fell over a switcli and w^as 
lnjm*ed, it was hold tliat an act ion lay against the 
company {Mdrfiu v. G. N. It. Co., 24 L. r/., C. P. 


209 ; V. G. W. It. Co., 42 L. T. 7G ; Slicphrrd 


V. IL Co., 20 W. It. 705). 


Limitation. Kuli: 20a. — A(dioiis for in- 
juries to the person must bo Imought within 
the period of six years next after the (*ause 
of action aijose. 

Emption. Wlierc ihe injury has caused death, 
any action brouglit by tlie personal representative, 
imder Lord CampbelFs A(t, must be commenced 
within twelve calendar montlis from the death (sect. d). 
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CHAPTER VI. 

Of Injuries to Person or Property caused by 

Negligence. 

Definition. Rule 27. — Neglig-oneo consists 
in the omission to do soinetliinjj^ whicli a 
reasonable man would do, or tlie doing some- 
thing wlii(*li a reasonable man Avould not do 
{lihjllieN, Binn. Walcr 25 L, r/., Ex, 212). 

Rule 28. — It is a public duty, incumbent 
upon every one, to exercise due care in his 
daily life ; and any damage resulting from 
his negligence is a tort, 

(1) Thus, whore the plainlifl was in the occupation 
of certain fai'm buildings, and of corn standing in a 
field adjoining the field of the defendant, and the de- 
fendant stacked his hay on the latter, knowing that 
it was in a highly dangerous state and likely to catch 
fire, and it subsequently did ignite and set fire to the 
plaintifi’s property, it was held, that the defendant 
was liable [Vaughan v. Menhir, 3 Bing. N. C. 468). 

(2) So, where the defendant entrusted a loaded gun 
to an inexperienced servant girl, with directions to 
take the priming out, and she pointed and fired it at 
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the plaintiff’s son, wounding and injuring him — ^tho 
defendant was held Kablo (Di.ron v. Belly 5 M. S, 
198). 

(3) On the other hand, a water company whose 
apparatus was constructed with reasonable care, and 
to withstand ordinary frosts, was hold not to bo liable 
for the bursting of the pipes by an extraordinarily 
severe frost {Bhjihv v. 7?. W. W. Co., HOj).). 

(4) And so, where the defendant's line was mis- 
placed by an extraordinary tlood, and by such 
misplacement injury was done to the plaintiff, it 
was held that no action could bo maintained against 
the defendants (llllJH'rs v. Tlo' Navi It Knit R. Co., 
27 Z. J.y Ke. 417). 

(5) Again, a valuable greyhound was delivered by 
his owner to the servants of a railway (lompany, who 
were not common carriers of dogs, to bo carried ; and 
the fare ^vas demanded and paid. At the time of 
delivery the greyhound had on a leathern collar, witli 
a strap attached thereto. In the course of the journey, 
it being necessary to remove the greyhound from ono 
train to another which had not then come up, it was 
fastened by means of the strap and collar to an iron 
spout on the open jdatform of a station, and, while so 
fastened, it slipped its head, ran on tlio line, and was 
killed : Held, that the fastening the greyhound by 
the means furnished by the owner himself, which at 
the time appeared to be sufficient, was no evidence 
of negligence {^Ilichar(hon v. N, E, R. Co., L. it., 7 
C. P. 78). 

(6) Dangerous animals. So, if a man knon'inghj 
keeps dangerous animals, he is answerable for any 
injury they may commit, and that, too, though ho 
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has (lone his best to secure their safe keeping. In 
other words, he who keeps an animal of the above 
description (M^iy v. Burddt, 9 Q. B. 101), knowing 
it to be 60 , (locB it at his peril {Cox, v. Burhidge^ 
13 Co)n. B., N, 8, 430,). If the animal is by nature 
dangerous, no actual knowledge of its previous dis- 
position is necessary, but if the animal is naturally 
domestic, then actual knowledge (technically called 
“ scienter of his fierceness must be proved {R, v. 
lliigginH^ 2 Ld. Jidyin. 1583, and see also Saunders 
on NvgVujene(\ p. 99, where the whole subject is 
very ably discussed). It is not necessary, in order 
to sustain an action against a person for negli- 
gently keex)ing a ferocious dog, to show that the 
animal has actually bitten another person before it 
bit the plaintiff ; it is enough to show that it has, 
to the knowledge of its owner, evinced a savage 
disposition, by attempting to bite ( Worth v. GUling^ 
L. R,, 2 C. 1\ G85), It has been held that, if the 
OAvner of a dog appoints a servant to keep it, the 
servant’s knowledge of tlio animal's disposition is 
the knowledge of the master (Baldwin v. Casclla, 
L. R., 7 Bx. 325). But whore the complaint is 
made to a servant, who lias no control over the 
defendant’s business, nor of his yard where his dog 
was kept, nor of the dog itself, the knowledge of 
the servant would not necessarily be that of the 
master (Stiles v. The Cardiff Steam Navigatmi Co,,, 33 
L, J,, Q. B, 310, and see Applehee v. Berey, L, R., 9 
C. P, 647). 

Exception, By 28 & 29 Viet. c. 60, s. 1, scienter 
of a dog’s disposition, who has injured sheep or 
cattle, need not be proved. It has been held that 
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horses are to bo included under the term cattle 
{Wright v. PcarHoUy L. ii^., 4 Q. JB, 582). Nor is it 
necessary to show a scienter where the action is 
founded on the breach of a contract to use reasonable 
care, and not upon any breach of duty, as the oiMier 
of a mischievous animal {Sutlth v. Coohy L, R.^1 Q. 

B, D. 79). 

For further examples of negligence see Holmes v. 
Mather, L, IL, 10 Ee. 201 ; Wailing v. Oasilrr, L, 
R., 6 Ee. 73 ; Richardson y. G. E. R. Co., L. R., 10 

C. P. 48G ; Smith v. G. E. R. Co., L. R., 2 C. P. 4 ; 
Simson v. London General Oninihus Co., L. R., 8 
C. P. 390 ; Croa'h}(rst v. AmerxJaon Barial Board, 
L. R., 4 Ee. 1). 5 ; Eiiih v. Boaiing Iron Co., L. R., 
3 C. P. D. 254 ; Harris v. Molds, L. R., 3 Ex. 1). 
268; Clark v. Chambers, L. R., 3 Q. B. I). 327; 
Parrg v. Smith, L. R., 4 C. P. I). 325; White v. 
Ft 'ance, L. R., 2 C. P. I). 308 ; 3Ia)izo}ii v. Douglas, 
L. R., G C. P. I). 145. As to the manner of esti- 
mating damages in cases of injuries arising from 
railway accidents, see the recent case of Phillips v. 
L. S. W. R. Co., L. R., 5 C. P. D. 280. 

From the above rule and illustrations, it will bo 
seen that the term negligence is quite a relative 
expression, and that in deciding whether a given act 
is, or is not, negligent, the circumstances attending 
each particular case must bo fully considered. “ A 
man,’’ it has been said, ‘‘ who traverses a crowded 
thoroughfare with edged tools, or bars of iron, must 
take especial care that he does not cut or bruise 
others with the things he carries. Such person would 
be bound to keep a better look out than the man 
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who merely carried an umbrella; and the person 
who carried an lunbrella would be bound to take 
more care in walking with it than a person who had 
nothing at all in his hands.” 


Contributory Negligence. Rule 29. — 
Tliougli negligence, whereby actual damage 
is caused, is actionable, yet if the plaintiff 
lias liimself contributed to his loss, lie cannot 
recover from the defendant, except in the 
case mentioned in siil>-rule 1. 

(1) This rule is well illustnitod by two oases, in 
each of which the damnum was the same. In Ford- 
haoi V. L, B. S. C, JL Co. [L. It, 4 C. P. 719) 
the facts wore these. The giiainl of one of the defen- 
dants’ trains, forcibly closed tlio door of one of the 
carnages wilhout giving any warning, Avhereby the 
hand of tlie plaintiff, who was entciiiig the caiTiagc, 
was cnishod. It was hold, that the jury were justi- 
fied ill findiiig that the guard was guilty of negli- 
gence, and that there was no oontrihutory negligence 
on the })art of the plaint iff. 

(2) Wher(% lioweviT, the plaintiff, on entering a 
railway carriage, left his hand on the edge of the 
door half a minute after so entering, and the guard 
gave due waniiiig before shutting the door, it was 
held that the act Avas attributable to the plaintiff’s 
contributory negligence, in leaving his hand care- 
lessly upon a door Avhich he must have known 
would be immediately shut [Bichard'.on v. Metro- 
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poIiUni R. Co.y L, R., 3 (7. P. 326, and see Batchelor 
V. Fortescue^ L. R., 11 Q, P. P. 474). 

(3) And so, in cases of collision, the question is, 
whether the disaster was occasioned wholly by the 
negligence or improper conduct of the defendant, or 
whether the plaintiff himself so far contributed* to 
the disaster, by his own negligence, or want of com- 
mon and ordinary care, that, but for his default in 
this respect, the disaster would not have happened. 
In the former case he recovers, in tho latter not 
{Tirff' V. Waniian^ 27 L, t/., C. P. 322) ; and for 
further illustrations of tho rule, see S/cctton v. L» 

N. W. R. Co., L. P., 2 C. P. ()31 ; Stuhlcn v. L. 

N. W. R. Co., L. R., 1 E.r. 13 ; Slapic/j v. L. B. S. 
C. R. Co., L. R., 1 E.r. 21 ; Clijfw. Mid. R. Co., L. R., 
5 Q. B. 258; Ellin v. G. IF. R. Co., L. R., 9 C. 1\ 
551; AnnntroiKj y. Lane. York. R. Co., L. R., 10 
Ex. 47 ; and Ravvt/ v. L. S. IF. R. Co., L. R., 11 
Q. B. I). 213. 


Where Contributory Negligence no Ex- 
cuse. Sub-rulo 1. — //* the dcfonlaHt mitjld, hp the 
use of ordinanj care, have avoided the eoanequoieen of 
the plainiiff \ mere ne()li(je}iee, the jdainlijf' in entitled to 
recover {Radlei/ v. L. N. JF. R. Co., L. R., 1 App. 
Cas. 754 ; see also Dublin, Wicklow, and Wexford R. 
Co. V. Slatterp, L. R., 3 App. Can. 1155 ; Watkinn v. 
G. W. R. Co., 46 L. J., C. F. 817). , 

The law on this point is thus summarized by 
WUles, J. : “ If both parties were equally to blame, 
and the accident the result of their joint negligence, 
the plaintiff could not be entitled to recover. If tho 
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pegligence and default of tlie plaintiff was in any 
degree the proximate cause of the damage, he could 
not recover, however great may have been the negli- 
gence of the defendant. But if the negligence of the 

plaintiff was only remotely connected with the acci- 
( 

dent, then the question is, whether the defendant 
I might not, by the exercise of ordinary care, have 
j avoided Warman, 27 L. C. P. 322). 

/ (1) Therefore, where the plaintiff left liis ass Avith 
its legs tied in a public road, and the defendant drove 
over it, and killed it, he was held to be liable ; for 
he was bound to drive carefully, and circumspectly, 
and had he done so ho might readily have avoided 
driving over the ass {Davie>i v. ManUy 10 ilT. 4" W. 
349). 

(2) So, where the plaintiff was a passenger on an 
omnibus wliich was racing with the defendant’s 
omnibus, and in trying to avoid a cart a wheel of 
the defendant’s omnibus came in contact with a step 
of the omnibus on which the plaintiff was riding, 
which caused the latter to swing towards the curb- 
stone, and the speed rendering it impossible to pull 
up, the seat on which the plaintiff sat struck against 
a lamp-post and ho was thrown off : lleld, that the 
jury were properly directed that the defendant was 
liable {Righi/ v. Jlewitt, 5 Ex, 247). 

(3) The plaintiff, a passenger on board a steam- 
boat, was injured by the falling of an anchor, caused 
by the defendant’s steamboat striking the other 
steamboat. It was no defence to say that the accident 
arose in part from the negligent stowage of the 
anchor, or that the plaintiff was in a part of the 
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vessel where he ought not to have been {Greenland 
' Chajylin, 5 Ex, 243). 


Contributory Negligence in Infants. Sub- 
rule 2. — It umfonnerlt/ thought that^ where the plainttjf 
was a child of tender gears, it was )w defence to an action 
of negligence to prove that he himself had contributed to 
his injury {Lynch y. Nurdin, 1 Q, B. 29). But it seems 
to he now clearly settled, that the prinefle of contributor y 
negligence applies to all cases, whether the plaintiff' can 
he considered of an age to hnow the nature of the act he 
is doing, or other (rise (Singleton v. Eastern Counties Ji. 
Co,, 7 C. B,, N. S, 287 ; Abbot v. SrcFie, Hughes v. 
McFie, 2 IL C. 741 ; 33 L, J,, Ex, 177). 


Thus, where the defendant exposed in a publi(t 
place for sale, unfonoed or without siiporintendenoe, 
a machine which might bo sot in motion by any 
passer-by, and which was dangerous when in motion ; 
and the jdaintitf, a boy four years old, by the direc- 
tion of his brotlier, seven years old, ]>hiced his finger 
within the macliino, wliilst another boy was turning 
the haiidle whicli moved it, and his fingers were 
crushed : Held, that the plaintiff could not maintain 
any action for the injury {Mangan v. Atterton, L, B., 
1 Ex, 239). 

But it appears that w'hat would amount to con- 
tributory negligence in a grown-up person, may not. 
be so in a child of tender years (per Kelly, C. B., 
Lay V. M. R, Co,, 34 L. T, 30). 
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Lord Campbell’s Act. Previously to this Act, 
no action could be maintained by the representatives 
of a person who had been killed by the negligence of 
another. The maxim Actio personalia moritur cum 
persond^ strictly applied, and the right of action was 
held to die with the person. By sect. 1 of this Act, 
the law is now altered, and it is thereby enacted — 

Rulk 30. — Whenever tlie death of a person 
shall he caused by the wrongful act, neglect, 
or default of another, and the act, neglect, 
or default is such as would (if death had not 
ensued) have entitled the party injured to 
maintain an action and recover damages in 
respect thereof, then and in every sucli case, 
the person who would have lieen liable if 
death liad not ensued, shall be liable to an 
action for damages, notwithstanding the 
death of the person injured, and although 
the death shall have been caused under such 
circumstances as amount in law to a felony 
(9 & 10 Viet. c. 92, s. 1). 

- Every such action shall be for the benefit 
of the wife, husband, parent and child of the 
person whose death shall have been so caused, 
and shall be brought by and in the name of 
the executor or administrator of the person 
deceased; and in every such action the jury 
may give such damages as they may think 
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proportioned to tlie injury resulting from 
such deatli, to the parties respectively for 
whom and for whose benefit sucli action shall 
be brought, and the amount so recovered, 
after deducting the costs not recovered from 
the defendant, sliall be divided amongst the 
before-mentioned ])arties in such shares as 
the jury by their vcrdi(tt sliall find and direct 
(sect. 2). 

Not more tlian one action sliall lie for the 
same cause of complaint, and every such 
action shall be commcaiced within twelve 
calendar months after the death of such 
deceased jierson (sect. 4). 

Where there is no executor or adminis- 
trator, as above stated, or if there is such 
executor or administrator, but no action is 
brought within six months by him, the action 
may be brought in the name or names of all 
or any of the persons for whose benefit the 
personal representative would have sued (27 
& 28 Viet. c. 95, s. 1, and see Ilolleran v. 
Bagnellj 4 L, R, h\ 740). 

In respect to actions brought under the provisions 
of this statute, the following points must be remem- 
bered — 

(1) The personal representatives (or should they 
not sue, the parties mentioned in the last clause of 
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the rule) can only maintain the action in those cases 
in which, had the deceased Lived, he himself could 
have done. So, if the deceased had been guilty of 
such contributory negligence as would have barred 
him from succeeding, those claiming as his represen- 
tatives can stand in no better position {Fytn v, G'. N, 
E. Co., S. 396). 

(2) Every such action must be brought for the 
benefit of the wife, husband, parent and child of the 
deceased. 

The word pa}r}(t shall include a grand-parent and 
a step-parent. The word c/rild, a grand-child and a 
step-child, and a child rn ventre sa mere {The George 
and Eiehard, L. 11., 3 Adm. 466 ; 24 L. T 717), but 
not a bastard {Diekinson v. N. E. R. Co., 2 IIurL 4* 
Colt. 735). 

The jury may proportion the damages amongst 
these persons in such shares as they may think proper. 

(3) The persons for whoso benefit the action is 
brought must have suffered some pecuniary loss by 
the death of the deceased {Fra nidi if v. >S'. E. R. Co., 
3 Hurl. 8^' JT. 211). 

By the expression ‘‘peeuniarfj loss ’’ is meant some 
substantial detriment in a worldly point of view.’^ So, 
loss of reasonably anticijiated jiecuniary benefits, loss 
of education or support is sufficient {Pf/fn v. G. JT. 
R. Co., f<up. ; Franklin v. 8. E. R. Co., sap.). For in- 
stance, where the plaintiff was old and infirm and 
had been partly supported by his son, the deceased 
{Hethcrington v. JT. E. R. Co., L. R., 9 Q. B. D. 160). 
Loss of mere gratuitous liberality {Dalton v. S. E. R. 
Co. ,27 L. J.jC. P. 227), or to his personal property by 
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expenses incurred in medical treatment is equally so 
[Bradshaw v. Lane. ^ Yorh. JR. Co., L, jR., 10 C. P. 
89 ; but see Leggof v. G, JSf. IL Co,, 1 Q. B, D. 599). 
Funeral expenses alitor (per Bramwell, Osborn v. 
Gillci, L, R.y 8 Ex. 88) ; nor can a person recover 
compensation where the pecuniary advantage he has 
lost arose from a contract between himself and the 
deceased, and not from liis relationship to him [Sykes 
V. N, E, B. Co., 44 L. J., C, P. 191). 

(4) If the deceased had obtained compensation 
during his lifetime, no furtlier riglit of action accrues 
to his representatives on his decease [Bead v. G. E, 
B. Co., L. B., 8 Q. B, 555). 

(5) The death must bo actually caused by the 
wrongful act for which compensation is sought. 

(G) The action must be brought within twelve 
calendar months after the death of the deceased. 


Proof of Negligence. Kule 31. — As a 
general rule the onus of proving negligence 
is thrown upon the plaintiil [llanimack v. 
White j 11 C, i>.j N, E, 588; Toomey v. L, ^ 
B. R. Co,, 3 C, B,, N. S, 146). 

Exception, Where, however, a thing is solely under 
the management of the defendant or his servants, and 
the accident is such as, in the ordinary course of 
events, does not hapjien to those having the manage- 
ment of such things, and using proper care, it affords, 
U. N 
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CHAPTER YII. 

Of Adultery. 

Definition, Rule 33. — Adultery is the 
having criminal intercourse with the wife or 
husband of another. 

As between man and wife, the law, under certain 
conditions, gives a remedy by divorce, but of this it is 
not my intention here to treat. It also gives to an 
injured husband a further remedy. 

Damages. Rule 34. — A husband may in 
a petition to the Divorce Division of the 
High Court claim damages from any jierson 
on the ground of his having committed 
adultery with his (the petitioner’s) wife (20 
& 21 Viet. c. 85j s, 33), 

Before the passing of the above Act, the remedy 
which a husband had against the seducer of his wife 
was an action of criminal conversation, or ‘‘ crmi. 

as it was usually called. That action is, how- 
ever, now abolished, and the remedy indicated in the 
preceding rule substituted in its stead. 

sect. 33 of the same Act, the court is em- 
powered to direct in what way the damages obtained 
shall be applied. 
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The usual course is, first, to allow the petitioner 
his costs, and, then, to settle the residue on the wife 
(while she remains chaste) and children, the wife 
taking the interest during her life, and the children 
taking the principal after her death {Maijnc on 
Damages, 380 ; Latham v. Latham and Gethin, 30 
X. X, P. il/. 4* A, 43 ; Clarke v. Clarke, 31 Z. J,, 
A,CA), 

The court has, however, entire discretion over the 
application of the damages ; and, accordingly, where 
it was proved, on the hearing of the petition, that 
there had been no issue of the inarrijige, and that 
the respondent was living with tlio co-respondent, 
the court made the order for the payment of 
damages assessed against the co-respondent part of 
the decree niA, instead of postponing it until th(^ 
decree absolute {Evans v. Evans, L. P., 1 P. D. 
36. See also TaglorY. Taglor and Wallis (39 X. J,, 
3Iat. 23), where the court refused to settle any por- 
tion of the damages on the wife ; and Megern v. 
3[e gent and Mgers, X. It., 2 1\ D. 254). 

Mitigation of Damages. It is obvious that 
it is impossible to assess the damages in the case of 
adultery according to any scale calculated on the 
ground of giving compensation. It is in fact a 
wrong for which no adequate compensation can be 
given. The damages are therefore more properly 
regarded as in their nature penal, and accordingly 
vary very much with the more or less heinous 
circumstances of each case. 
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Sub-rule. — The amount of the damages depoids upon 
the husband^ 8 circumstances and conduct^ the terms upon 
which he and his wife lived together^ and the wife^s 
general character [Ad. 899). 

(1) Thus, evidence of the wife’s adultery with 
other men, before the adultery with the co-respon- 
dent, is admissible in reduction of damages, as 
showing that the petitioner has lost but a worthless 
wife [Winter v. Ilenn, 4: C, ^ P. 498; Foster v. 
Foster y 33 L. P. M. 150, ni). 

(2) And so is evidence that the marriage was 
kept secret, and that the defendant did not know of 
it [Calcraft v. Earl of Harbor on gh^ 4 C, 4’ T. 501). 

(3) So, also, are letters from the respondent to the 
cio-respondent enticing him to commit the adultery 
[Ekarn V. Fawcett, 2 Esp, 562). 

(4) So, also, where tlio husband and wife are 
living apart in different families, for their mutual 
convenience (as opposed to a total separation), the 
damages may bo thereby reduced [Edwards v. Croeh, 
4 Esp. 39). 

Exceptions, A petitioner will not be entitled to 
recover if he has been a j)ai*ty to his own dishonour, 
either by giving his wife a general licence to conduct 
herself as she pleased with men generally, or by 
consenting to the particidar adultery with the co- 
respondent, or by having permanently and totally 
given up all advantage to be gained from her 
society (Alderson, B., Winter v. Uenn, i C. ^ P, 
498), or by condoning the adultery [Morris v. 
Morris j 30 L, J,, M, 111). 
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Thus, encouraging a wife to live as a prostitute, is 
a bar to damages for adultery with her {Cibber v. 
Shper, cited 4 T, H, 655). 

Such is a brief exposition of the law relating to a 
husband’s remedies against the seducer of his wife. 
With regard to matrimonial WTongs as between hus- 
band and wife, they do not come within the scope of 
this work, being in my opinion certainly not torts, 
more probably wrongs ej‘ eo)ifmctu^ but still more 
probably wrongs nui generis and unique. 
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CHArTER VIII. 

Of Injuries to Eights of Service. 

Definition. Rule 35. — An injury to ser- 
vice consists in (eitlier directly or indirectly) 
wron< 2 ;*fully depriving jniotlier of the services 

erringer v. 
G. E, IL Co,, L, n,, 4 C, 1\ D, 163). 

This tort usually occurs through tlio debauching of 
a child or servant; but it is by no moans confined to 
that, for it equally apjdios where one entices a 
servant away from his master, or wilfully or negli- 
gently inflicts corporeal injury on the servant or 
child so as to incapacitate them from performing 
their duties. The gist of tlie wrong is the inter- 
ference with tlie plaintiff's right to the services in 
question, although, as will be seen hereafter, this is 
somewhat of the nature of a legal fiction nowadays. 

Direct Injuries to Servants and Children. 

Rule 36. — Every person is liable to an ac- 
tion who wrongfully injui'cs another’s child 
or servant, so as to incapacitate them from 
performing their usual duties (see B erringer 
V. G, E, R. Co,, sup,)-, unless such injury 


of his child or servant (see B 



or INJURIES TO RIGHTS OF SERVICE. 


185 


causes the immediate death of the servant or 
child, in which case no action is maintainable 
( Oshorn v. Gilletj L, 8 Ei\ 88). 

Seduction. liiiLi: 37. — Every person de- 
signedly (1) procuring a servant to depart 
from the master’s service during the stij)u- 
lated period of service, or a child to depart 
from that service Avliile it exists, or (:3) har- 
bouring a servant, after wrongfully (juitting 
the master, or (3) d(‘bau(‘liing su(*li servaint or 
child so as to inca})acitate them from nnder- 
ing such service, is liable to an a(f ion [Limlcy 
V, 2 EIL Bl. 224 ; Blake v. Lanijon^ 
2 T. R. 221). 

Thus, if I employed (against the will of his master) 
an apprentice or servant before ihe ox])iration of his 
term of service, I sliould be liable, for l>y so doing I 
should be affording him the means of kc^eping out of 
his master’s service. 


Contract of Service when implied. Sub- 
rule 1. — In order to Hn})port an action for Hodiiction^ it 
is sufficient if a contract of .scrvu'c can t>c implied from 
the relation hcticccn the plaintiff' and the aUcijcd servant; 
and where a daughter is seduced very slight services will 
suffice to give a right of action. 

(1) Thus, in Evans v. Walton {L. R., 2 C. P. 615), 
the daughter of the plaintiff (a publican), who lived 
with him and acted as his barmaid, but without any 
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express contract or wages, was induced by the de- 
fendant to leave her father’s house : it was held, that 
the relation of master and serv'ant might be implied 
from these circumstances, and that it matters not 
whether the service is at will or for a fixed period. 

(2) So such small services as milking, or even 
making tea, have been held sufficient (Bennett v. 
AUcott, 2 T. B. IGG; Carr v. Ctar/:, 2 Chit. It 261). 

(3) Where the daughter lived at, and assisted in 
the duties of, the house from six in the evening until 
seven in the morning, and the rest of the day was 
employed elsewhere : it was held sufficient evidence 
of service (Hist v. Tanx^ 32 L. */., Q. B. 387) ; and 
where the daughter is a minor , living with her father, 
service will be presumed {Harris v. Butler^ 2 M.8f W. 
542). 

(4) But where the daughter at the time of the 
seduction is acting as housekeeper to another person, 
the action will not lie (Dean v. Fcely 5 East, 45) ; not 
even when she partly supports her father (Manley v. 
Field, 29 L. J., G. F. 79). 

(5) The plaintiff’s daughter, being under age, left 
his house and went into service. After nearly a 
month, the master dismissed her at a day’s notice, 
and the next day, on her way home, the defendant 
seduced her : it was held, that as soon as the real 
service was put an end to by the master, whether 
rightfully or wrongfully, the girl intending to return 
home, the right of her father to her services revived, 
and there was, therefore, sufficient evidence of service 
to maintain an action for the seduction {Terry v. 
Hutchinsoriy L. JR., 3 Q. B. 599). 
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(6) Wlien the child is only absent from her father’s 
house on a temporary visit, there is no termination of 
her services, providing she still continues, in point of 
fact, one of his own household [Griffiths v. Teofjot^ 15 
C. a. 344). 

Relation of Master and Servant at time 

of Seduction. Sub-rule 2. — The relation of master 
and servant mast exist at the time of the seduction 
[Davies v. WiUiamsj 10 Q. B. 725) ; and it would 
appear also that the eonjinement, or illness^ of the airly 
must have happ(nied ^rJiile she u'as in the plaintiff^s 
service, 

(1) Thus, the plaintiff’s daughter was in service as 
a governess, and was seduced by the defendant whilst 
on a three-days’ visit, with her employer’s permission, 
to the plaintiff her mother. During her visit she 
gave some assistance in household duties. At the 
time of her confinement she was in the service of 
another employer, and afterwards returned home to 
her mother: Held, that there was no evidence of 
service at the time of the seduction. And also, by 
Kelly, C. B., and Maidin and Bramwell, BB., that 
the action must also fail on the ground that the con- 
finement did not take place whilst the daughter was 
in the plaintiff’s service {Ifedges v, Ta(j(jy L, li.y 7 Ex, 
283). 

(2) In Long v. Keightleyy however (11 Jr. Rep, 
C, L, 221, C, P.), there was held to be a sufficient 
loss of service under the following circumstances. 
The plaintiff’s daughter, aged twenty-four years, was 
seduced in the house and service of the plaintiff. The 



188 


PAKTICULAR TORTS. 


day after she left Ireland for America, pursuant to a 
prior arrangement. Finding herself pregnant while 
in service there, she returned to her native country, 
and went to stay at her sister’s house, where she was 
confined. Afterwards she returned to the house of 
her mother (the plaintiff). On the authority of 
Ileihjcif. V. Taejg, it was argued, that inasmuch as the 
confinement did not take place while the daughter 
was in the service of her mother, the action must 
fail. But the court distinguished the two cases on 
the ground, that in v. Ti((f(j\s ease the girl’s 

confinement happened when slio was in the service of 
(Diofhcr ; wliihi in the ease in discussion she was con- 
siruciivch/ in the service of the plaintiff directly she 
returned to Ireland. 


Misconduct of Parents. Sub-rule 3. — If a 

parent //a<s int rod need lid da a gh ter or Jta-s encouraged, 
profligate or lntpro])cr persons^ or Jian ot/icru'dc courted 
his own injurg, he has no ground of action if she be 
sediiced. 

Thus, 'where the defendant was received as the 
daughter's suitor, and it Avas afterAvards discovered 
by the })laintiff that he Avas a married man, notwith- 
standing Avhich, he allowed the defendant to continue 
to pay his addresses to his daughter on the assurance 
that the wife was dying, and the defendant seduced 
the daughter : it was held, that the plaintiff had 
brought about his own injury, and had no ground of 
action {Reddie v. Scoolt, 1 Rea he, 316). 
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Damages. Although the gist of the action is 
loss of service, yot the law somewhat inconsistently 
ordains that — 

Rule 38. — In addition to the actual damage 
sustained, and any expenses wliicdi he has been 
put to by a servant’s or daughter’s illness, 
damages maybe given for the loss which the 
plaintiff has sustained of the society and com- 
fort of a child Avho has Ix^en seduced, and for 
the dishonour he has received and the anxiety 
and distress which he has sutfered {Bedford 
V. McKnoivn^ 3 E^p, 120; Terry v. Ilulchinson^ 
L, i?., 3 Q, B. 399). 

Aggravated Damages. Suh-rulo 1. — Whore 
more than ord'ouirili/ bane methods have t)een employed 
by the seduecr, the damages may be aggravated on that 
account. 

Thus, if he makes advances under tlio guise of 
matrimony, and heing civilly re(*(dved hy tlio plain- 
tiff, repays his kindness with tliis worsi: of insults, 
the damages will ]>r()bahly ho exemplary (see Judgt. 
TulUdge v. Wade^ d Wits, 18). 

Exception. 13 ut a jiromiso to marry is no aggra- 
vation, the breach of it being a distinct ground of 
action, having an aj)propriate remedy. 

Mitigated Damages. Sub-rule 2. — The defen- 
dant may shou' the loose eharaeter of the daughter ir 
mitigation of damages. 
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Thus, the defendant may call witnesses to prove 
that they have had sexual intercourse with the girl 
previously to the seduction {Eager v. Grimicood^ 16 
L. e/., Ex. 236 ; Vernj v. Watkinn^ 7 C. 8f P. 308). 

The damages for seduction are generally very large 
and exemplary, and the court will seldom interfere 
with them on the ground of being excessive. 

KSub-rule 3. If the defendant has induced a, servant 
to (cave his master’s service^ the latter may recover any 
gain n'hicli the defendant has derived from the servant’s 
labours {Foster v. fdavarfy 3 il/. (!^ S. 201). 


Limitation. Rule 39. — An action for 
seduction must be commenced within six 
years (sec 21 Jac. 1, c. 16, 3). 
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CHAPTER IX. 

Of Trespass to Land and Dispossession. 


Section I. 

Of Trei^pai^s quare clatisuni frcgii. 

Definition. Rule 40. — Trespass 
^ clapsiini frcgit^ is a trespass committed in 
I respect of another man’s land, by entry on 
! the same without lawful authority. 

j What constitutes. Rule 41. — An action 
i lies for trespass clausum fregii without 

proof of actual damag’e. 

(1) Thus, driving nails into another’s wall, or 
placing objects against it, are trespasses {Lawrence v. 
Obee, 1 StarJe. 22 ; Gregory y. Fper, 9 B, Sf C, 591). 

(2) So, it is a trespass to allow one’s cattle to stray 
on to another’s land, unless there is contributory mis- 
conduct on his part, such as keeping in disrepair a 
hedge which he is bound by prescription or otherwise 
to repair (Lee v. Riley, 34 Z. J., C. P. 212) ; but, if 
no such duty to repair exists, the owner of cattle is 
liable for their trespasses even upon uninclosed land 
{Boyle V. Tamlin, 9 B,^ C. 337), and for all naturally 
resulting damage. 
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(3) Where one has authority to use another’s land 
for a particular purpose any user going beyond the 
authorized purpose is a trespass. Thus, where the 
lord of a manor entitled by custom to convey mine- 
rals (jotten within the manor along subterranean pas- 
sages under the plaintiff’s land, brought thereunder 
minerals from mines gotten outside the manor, it 
was held to be a trespass [Eardlcy v. Lord Granvilk^ 
24 W, It 528). 

Exceptions, (1) It taking Goods, — If one takes 
another’s goods on to his land, the latter may enter 
and retake them {Patrick v. Cotrrick, 3 M. JF. 
485). 

(2) Cattle, — If cattle escape on to another’s land 
through the non-repair of a hedge which the latter 
is bound to repair, the owner of the cattle may enter 
and drive them out (see Faldo v. Hid(f(\ Tcli\ 74). 

(3) Distraining for Pent, — So a landlord may enter 
his tenant’s house to distrain for rent, or an officer to 
serve a legal process {Keane v. Pegnolds^ 2 E. B, 
748) ; but he may not break open the outer door of a 
house. 

(4) Peversioner inspecting Premises, — A reversioner 
of lands may enter, in order to see that no waste is 
being committed. 

(5) Escaping Danger, — A trespass is justifiable if 
committed in order to escape some pressing danger, 
or in defence of goods. 

(6) Grantee of Easement , — Ani the grantee of an 
easement may enter upon the s^jrvient tenement, in 
order to do necessary repairs {Taylor v. Whitehead,, 
2 Doug, 745). 
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(7) Public Rights , — ^Land may be entered imder 
the authority of a statute {Beaver v. Mayo)\ of 
Manchester y 26 L, J.y Q, B, 311), or in exercise of a 
public right, as the right to enter an inn, provided 
there is accommodation {Banscy v. Richardson, 3 E, 
4* B, 1859). 

(8) Liberum Tenementum, — Lastly, land may be 
entered on the ground that it is the defendant’s. 
This latter, known as the plea of liberum tcnementum, 
is generally pleaded in order to try the title to lands. 


Trespassers ab Initio. Rule 42. — (1) 
Whenever a person lias authority given him 
by law to enter upon lands or tenements for 
any jiurpose, and he goes beyond or abuses 
such authority, by doing that which he has 
no right to do, then, although the entry was 
lawful, he will be considered as a trespasser 
ab initio. (2) But where authority is not 
given by the law, but by the party, and 
abused, then the person abusing such autho- 
rity is not a trespasser ab initio. (3) The 
abuse necessary to render a person a tres- 
jiasser ab initio must be a misfeasance, and 
not a mere nonfeasance {^Eix Carpenters^ case^ 
1 8m. L. C. 132). 

Thus, in the above case, six carpenters entered an 

XJ. o 
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inn and were served with wine, for which they paid. 
Being afterwards at their request supplied with more 
wine, they refused to pay for it, and upon this it was 
sought to render them trespassers ah initio^ hut without 
success ; for although they had authority by law to 
enter (it being a public inn), yet the mere non-pay- 
ment, being a non-feasance and not a mis-feasance, 
was not sufficient to render them trespassers. 


Possession necessary to maintain Tres- 
pass. In order to maintain an action of trespass 
the plaintiff must be in the possession of the land, 
for it is an injury to possession rather than to title. 
But now that different forms of action are abolished, 
this distinction is of small importance. 

Rule 43. — The possession of land suffices 
to maintain an action of trespass against any 
person WTcrngfiilly entering upon it; and if 
two persons are in possession of land, each 
asserting his right to it, then the j^erson 
who has tlie title to it is to be considered in 
actual possession, and the other person is a 
mere trespasser (Jonen v. Cha^mian^ 2 Ex, 
821). 

Thus a person entitled to the possession of lands 
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or houses, cannot bring an action of trespass against 
a trespasser until he is in actual possession of them 
{Ryan v. Ckirk, 14 Q, JB, 65) ; but when ho has once 
entered, he acquires the actual possession, and such 
possession then dates back to the time of the legal 
commencement of his right of entry, and ho may 
therefore maintain actions against intermediate and 
then present trespassers {Anderson v. Radeliff^ 29 
X. t7., Q. B, 128 ; Butcher v. Butchery 7 B, ^ C* 
402). 

Onus of Proof of Title. Sub-rule 1. — The 

0)ius lies lipon a pri)}m facie trespasser, to show that he 
is entitled to enter npon land in another^ j^osscsssion 
{Brown v. Dawson, 12 A. E, 621; Asher v. Whit^ 
lock, L. R,, 1 Q. B, 1). 

Surface and Subsoil in different Owners. 

Sub-rule 2. Where one parts with the ricjht to the 
surface of land, retaining only the mines, he cannot 
maintain an action for trespass to the surface {Cox v. 
Mousele.y, 5 (7. B. 549), hut he may for a trespass to 
the subsoil, as by digging holes, {Cox v. Glue, 17 
E. J.y C. P. 162). So the owner of the surface cannot 
maintain trespass for a subterranean encroachment on 
the minerals {Reyse v. Rowell, 22 L, J., Q. P. 305), 
unless the surface is disturbed thcrehy. 

Highways, &C. Sub-rule 3. — When one dedU 
cates a highway to the jmhlic, or grants any other ease- 
ment on land, piossession of the soil is not thereby 
parted leith, but only a right of way or other privilege 

o 2 
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granted (Goodtitle v. Aider ^ 1 Burr, 133 ; North-^ 
ampton v. Ward, 1 Wits, 114). 

An action for trespasses committed upon it, as, for 
instance, by thi'owing stones on to it or erecting a 
bridge over it, may be therefore maintained by the 
grantor {Every v. Smith, 26 L. J., Ex. 345). 


Joint Owners. Rule 44. — Joint tenants, 
or tenants in common, can only sue one 
another in tres^iass for acts done by one in- 
consistent with the rights of the other (see 
Jacobs V. Senard^ L. R,, 5 II, L, 464). 

(1) Among such acts may be mentioned the de- 
struction of buildings {Cremirll v. lledgcfi, 31 L, J., 
Ex, 49), carrying otf of soil {Wilkinson v. llagarth, 
12 Q. B. 837), and expelling the plaintiff from his 
occupation {Murray v. Hall, 7 C, B. 441). 

(2) But a tenant in common of a coal mine may 
get the coal, or license another to get it, not appro- 
priating to himself more than his share of the pro- 
ceeds; for a coal mine is useless unless worked {Job 
V. Potion, L, R., 20 Eg, 84). 

Party-walls. There is also one other important 
case of trespass between joint-owners, viz., that 
arising out of a party -wall. 

Sub-rule . — Jf one owner of the wall excludes the other 
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owner entirely from Im occupation of it {asyfor instancCy 
by destroying it, or building upon ?7), he thereby commits 
a trespass ; hut if he pulls it douii for the purpose of 
rebuilding ity he does not [Stednuni v. Smithy 26 L. J.y 
Q. B.y 314 ; Cuhitt v. Porter y 8 P. ^ C. 257). 


Continuing Trespasses. Eule 45. — Wicro 
a trespass is permanent and continuing, the 
plaintiff may Ijring liis action as for a con- 
tinuing trespass, and claim damages for the 
continuation ; and Avliere after one action the 
trespass is still continued, other actions may 
he hrought until the trespass ceases [Boivycr 
V. Cookj 4 C, B, 236). 

Distress Damage feasant. It is conveniont 

to mention here, a peculiar remedy of landowners for 
trespasses committed by cattle, viz. by seizing the 
animals whilst trespassing, and detaining them until 
reasonable compensation is made (see Green v. Duehetty 
L. R.y 11 Q. B. 1). 275). This is not, however, avail- 
able where animals are being actually tended; in 
such case the person injiued must bring his action. 
A somewhat analogous remedy is allowed in the case 
of animals ferw naturce reared by a particular person. 
In such cases the law, not recognizing any property 
in them, does not make their owner liable for their 
trespasses, but any person injured may shoot or 
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capture tliein while trespassing. Thus, I may kill 
pigeons coming upon my land, but I cannot sue the 
breeder of them {llannam v. Mockett^ 2 J?. (7. 939, 

per Bayley, J.). 

Limitation. Rule 46. — All actions for 
trespass must be commenced within six years 
next after the cause of action arose (21 Jac. 1, 
c. 16, s. 3). 


Section 2. 

Of Dispossession, 

Definition. Rule 47. — Dispossession or 
ouster consists of the wrongful withholding 
of the possession of land from the rightful 
owner. 

Specific Remedy. Before the Judicature Act, 
1873, the remedy for this wrong was by an action of 
ejectment for the actual recovery of the land, and 
since that statute it is by an action claiming the 
recovery of the land. 

Onus of Proof, It is obvious that no reasonable 
system of law would throw upon the prima facie 
owner of land the burden of proving his title upon 
every occasion that it was called in question; and 
therefore it is an elementary principle, that — 

Rule 48. — The claimant must recover on 
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tlie strength of his own title, and not on 
the weakness of the defendant’s {Ilartin v. 
Strachan^ 5 T. E. 107). 

Thus, mere possession is prlmu facie evidence of title, 
until the claimant makes out a better one [Surctland 
V. Webber, 1 A(L E. 119). 

Sub-rule 1. — Bat where the claimant inahr,^ out a 
better title than the defendant, he matj recover the la/uts, 
although such title man not be i)idefeasible. 

Thus, where one enclosed waste land, and died 
without having had twenty years’ possession, the 
heir of his devisee was held entitled to recover it 
against a person who had entered upon it without 
any title (Asher v. Whit loch, X. E., 1 Q. B, 1). 

Jus Tertii. A man who may not have an in- 
defeasible title as against a third party, may yet 
have a better title than the actual claimant, and 
therefore — 

Sub-rule 2. — The defendant may set up the right 
of a third person to the lands, in order to disprove that 
of the claimant (Doe d. Carter v. Bernard, 13 Q, B, 
945). 

But the claimant cannot do the same, for posses- 
sion is, in general, a good title against all but the 
true owner (Asher v. Whitlock, supf 

Exceptions, (1) Landlord and Tenant, — Where the 
relation of landlord and tenant exists between the 
claimant and defendant, the landlord need not prove 
his title, but only the expiration of the tenancy, for 
a tenant cannot in general dispute his landlord’s title 
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{Delaney v. Jbar, 26 L, C. P. 248), unless a defect 
in the title appears on the lease itself [Saunders v. 
Merryu'cafhe)\ 35 i. «7., Ex, 115; Doe d. Knight 
SmytJiy 4 M, 8f S, 347). But nevertheless he may 
show that his landlord’s title has expired^ by assign- 
ment, conveyance, or otherwise [Doe d. Marriott v. 
EdivardSy 5 B, ^ Ad, 1065; Walton v. Waterhouse^ 
1 Wms, Saund, 418). 

The principle does not extend to the title of the 
party tlirough whom the defendant claims prior to 
the demise or conveyance to him. Thus, where the 
claimant claims under a grant from A. in 1818, and 
the defendant under a grant from A. in 1824, the 
latter may show that A. had no legal estate to grant 
in 1818 [Doe d. Oliver v. Poa'ell, I A, ^ E, 531 ; 3 
A.&; E, 188). 

(2) Serva)d<^ and Licensees , — The same principle is 
applicable to a licensee or servant who is estopped 
from disputing the litle of tlie person wlio licensed 
him [Doe d. Johnson v, Baytup^ 3 A, E. 188 ; 
Turner v. Doe, 9 M, W, 645). 


Character of Claimant’s Estate. Rule 49. 
— The claimant’s title may be either legal or 
equitable (semble), provided that he is equit- 
ably better entitled to the possession than 
the defendant. 

Before the Judicature Act, 1873, it was a well- 
established rule that a plaintiff in ejectment must 
have the legal estate [Doe d. North v. Webber, 5 Scotty 
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189)-. It is submitted, however, that as all branches 
of the High Court now take cognizance of equitable 
rights, an equitable estate will be alone sufScient (see 
and consider principles of Wahh v. Lonsdale y L, 11. y 
21 Ch. Div, 9). 


Limitation. Rule 50. — No ])ors()ii sliall 
brinf]: an action for tlic recovery of land or 
rent but within twelve years after tlie ri^^lit 
to maintain such action shall have ac(*ruo(l to 
the claimant, or to tlie person throu<>’h wliom 
he claims (87 & 38 Viet. c. 57, s. 1 ; 3 & 4. 
Will. 4, c. 27, s. 2 ; Brassingtoii v. Llewclhjn^ 
27 X. X, Ex. 297). 

Exceptions. (1) Lisabi/itf/. — Whore (faiiiiants arc 
imder disability, l)y reason of iiifaiuy, coverture, or 
unsound mind, tlioy must bring tlioir action witliiii 
six years after such disabiliiy has ceased ; provided 
that no action shall bo brouglit after thii*ty years 
from the accrual of the right Viet. c. 57, 

ss. 13, 4, 5, and 3 & 4 AVill. 4, c. 27, ss. IG, 17). 

(2) Acknowledgment of Title. — When any person 
in possession of lands or rents gives to the person, or 
the agent of the person entitled to such lands or rents, 
an acknowledgment in writing and signed, of the 
latter’s title, then the right of such last-mentioned. 
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person accrues at, and not before, the date at which 
such acknowledgment was made, and the statute 
begins to run as from that date (Ley v. Fetcr^ 27 
jL. J., jEt. 239). 

(3) Ecclemiiitlcal Corporations , — The period in the 
case of ecclesiastical and eleemosynary corporations 
is sixty years (3 & 4 Will. 4, c. 27, s. 29). 


Commencement of Period of Limitation. 

Sub-rule 1. — The rUjlit to maintain ejectment^ accrues 
(a) in the case of an estate in possession^ at the time of 
dispossession or discontinuance of possession of the ptrofits 
or rent of lands^ or of the death of the hst rightful 
owner (3 & 4 Will. 4, c. 27, s. 3) ; and, (b) in respect of 
an estate in reversion or remainder^ or other future 
estate or interest, at the determination of the particular 
estate. But a reversioner or remainderman must bring 
his aetio}i within twelve years from the ti)ne when the 
owner of the particular estate was dispossessed, or within 
six years from the time when he Idnnself hecomes^^ entitled 
to the possessimi, whichever of these 2)eriods may he the 
longest (37 & 38 Yict. c. 57, s. 2). 

Discontinuance does not mean mere abandonment, 
but rather an abandonment by one followed by actual 
possession by another (see Smith v. Lloyd, 23 L, J,, 
Ex, 194; Cannon v. Rimington, 12 C, B, 1). 

Continual Assertion of Claim. Sub-rule 2. 

— No defendant is deemed to have been in p> 08 sessi 
land, merely from the fact of having entered upon it ; 
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on the other hand^ a continual assertion of claim 
preserves no right of action (3 & 4 Will. 4, c. 27, ss. 
10 and 11). 

Therefore, a man must actually bring liis action 
within the time limited; for mere assertion of his 
title will not preserve his right of action after adverse 
possession for the statutory period. 
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CHAPTER X. 

Of Private Nuisances affecting Realty. 

Definition. Rule 51. — A private imisanco m 
anything done to the hurt or annoyance of 
the landKS, tenements or hereditaments, cor- 
poreal or incorporeal, of another, not amount- 
ing to trespass. 

(1) Thus a man has an undoubted right to get 
minerals lying in and under his land, but, in doing 
so, ho must not mine or excavate so near to the land 
of his neighbom*, as to distimb and cause it to subside ; 
for there is a natural servitude imposed upon every 
o'WTier of land to afford lateral support to the adjacent 
land of his neighboiu* in its original state, and the 
withdi'awal of such support is a nuisance [Humphreys 
V. Brogden^ 12 Q, B. 739), 

(2) So, where the defendants planted on their own 
land, and about four feet distant from their boundary 
railings, a yew tree, which grew through and beyond 
the railings, so as to project over an adjoining 
meadow of the plaintiff, and the horse of the latter 
ate of the yew tree and died in consequence, the 
defendants were held to be liable [Crowhurst v. Amer- 
sham Local Board, L, B,, 4 Ex, Div, 5). 
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Section 1. 

Nuisances to Corporeal Ileredifaments, 

Rule 52. — Any act or omission of a person, 
whereby sensible injury is caused to the pro- 
perty of another, or whereby the ordinary 
physical comfort of human existence in such 
property is materially interfered with, is 
actionable. 

(1) Fumes, Thus, in the caso of Tippings v. St. 
Helens^ Smelting Co, {L, F., 1 C/i, 06), the fact that 
the fumes from the company’s works killed the plain- 
tiff’s shrubs, w^as held sufficient to support the action ; 
for the killing of the shrubs was an injury to the 
property. 

(2) Noisg Trade, So, too, it was said, in Crump v. 
Lamhert {L. i?., 3 Fq, 409), that smoke unaccom- 
panied with noise, or with noxious vapour, noise 
alone, and offensive vapours alone, although not in- 
jurious to health, may severally constitute a nuisance ; 
and that the material question in all such cases is, 
whether the annoyance produced is such as materially 
to interfere with the ordinary comfort of human ex- 
istence. 

(3) And so, again, in Walter v. Selfe (4 I). G, 
Sni, 322), Vice-Chancellor Knight Bruce said: Both 
on principle and authority, the important point next 
for decision may properly, I conceive, be put thus : 
Ought this inconvenience to be considered in fact as 
more than fanciful, more than one of mere delicacy 
or fastidiousness, as an inconvenience materially in- 
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terfering with the ordinary comfort physically of 
human existence, not merely according to elegant or 
dainty modes and habits of living, but according to 
plain and sober and simple notions among Eng- 
lish people?’’ (and see Soltau v. Dc lleldy 2 &>w., 
iV". S, 133 ; and Inchhalcl v. Robinson, L. R., 4 Ch, 
388). 

(4) Noisy Entertainments. So, too, the collection 
of a crowd of noisy and disorderly people, to the 
annoyance of the neighbourhood, outside grounds in 
which entertainments with music and fireworks are 
being given for profit, is a nuisance, even though 
the entertainer has excluded all improper characters, 
and the amusements have been conducted in an 
orderly way {Walker v. Brewster, L. R., 5 Eq. 25; 
and see also Inchhald v. Robinson, L. R., 4 Ch. 388). 

(5) So, the letting ofi of rockets, and the esta- 
blishment of a powerful band of music pla 3 dng twice 
a week for several hours within one hundred yards of 
a dwelling-house, are nuisances (lb,) 

(6) So, if a person allow substances which he has 
brought on his land to escape into his neighbour’s, 
an action lies without proof of negligence in the 
keeping of them. Thus, as we have seen {supra, p. 
16), one who brings or collects water upon his land, 
does so at his peril, for if it escape and injure his 
neighbour, he is liable, however careful he may have 
been {Fletcher v. Rylands, L. R., 3 H. L. 330 ; Fletcher 
V. Smith, L. R., 2 App. Ca. 781), unless the escape was 
caused by something quite beyond the possibility of 
his control, as the act of God or malice of a third 
party {Nichols v. Mar stand, L. R., 2 Ex. Dw. 1 ; Box 
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V. Ex. Dk\ 77) ; but where the water is 

naturally upon the land, the owner is only liable for 
negligence in keeping it. And so, also, where water 
is brought upon land, or into a house, by the defen- 
dant, but for the joint use of himself and the plaintiff, 
the latter cannot complain of any damage (not attri- 
butable to the defendant’s negligence) which its escape 
may cause to him {Anderson v. Oppenlicime)\ L, 

6 Q. B. D. 602). 

(7) Other Examj^Ies. Other examples of nuisance 
to corporeal hereditaments, are overhanging eaves 
from which the water flows on to another’s property 
{Battishill V. Reed^ 25 L. C. P. 290) ; or over- 
hanging trees, or pigstys, creating a stench, erected 
near to another’s house. And it would seem that noisy 
dogs, preventing the plaintiff’s family from sleeping, 
are nuisances, if the jury find that such discomfort is 
caused ; although, where the jury find that no serious 
discomfort has arisen, the com*t will not interfere 
{Street v. Gugurll, Selicf/n^s N. P., 13th ed. 1090). 
So, also, a small-pox hospital, so conducted as to spread 
infection to adjoining lands, is a nuisance {Hill v. 
Metropolitan Asylums Boards L. R,, 6 App. Ca. 193). 

Beasonableness of Place. Sub-rule 1. — 

Where an act is proved to interfere with the cow fort of 
an individual^ so as to come within the legal definition of 
a nuisance, it cannot he justified hy the fact that it was 
done in a reasonahle place {Bamford v. Turnley, 31 L. 
J., Q. B. 280 ; Hill v. Metropolitan Asylums Board, 
sup.; Truman v. L. B. ^ S. C. Ry. Co., L. R., 25 Ch. D. 
423). But what would he a nuisance in one locality 
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may not he one in another {8t. Selen^ Smelting Co, v. 
Tippings, 11 II, L. C, 650). 

(1) The spot selected may he very convenient for 
the defendant, or for the public at large, but very 
inconvenient to a particular individual who chances 
to occupy the adjoining land ; and proof of the benefit 
to the public, from the exercise of a particular trade 
in a particular locality, can be no ground for depriving 
an individual of his right to compensation in respect 
of the particular injury he has sustained from it. 

(2) In St. Helens Smelt in g Co, v. Tippings {supra), 
Lord Westbury said : In matters of this descrip- 
tion, it appears to me that it is a very desirable thing, 
to mark the difference between an action brought for 
a nuisance upon the ground that the alleged nuisance 
produces material injury to the property, and an 
action brought for a nuisance on the ground that the 
thing alleged to be a nuisance is productive of sensible 
personal discomfort. With regard to the latter, — 
namely, the personal inconvenience and interference 
with one’s enjoyment, one’s quiet, one’s personal free- 
dom, anything that discomposes or injuriously affects 
the senses or the nerves, — whether that may or may 
not bo denominated a nuisance, must undoubtedly 
depend greatly on the circumstances of the place 
where the thing complained of actually occurs. If a 
man lives in a town, it is necessary that he should sub- 
ject himself to the consequences of those operations 
of trade which may be carried on in the immediate 
locality, which are actually necessary for trade and 
commerce, and also for the enjoyment of property, 
and for the benefit of the inhabitants of the town, 
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and the public, at large. If a man lives in a street 
where there are numerous shops, and a shop is opened 
next door to him which is carried on in a fair and 
reasonable way, he has no ground of complaint be- 
cause, to himself individually, there may arise much 
discomfort from the trade carried on in that shop. 
But when an occupation is carried on by one person 
in the neighbourhood of another, and the result of 
that trade or occupation or business is a material 
injury to propcrin^ then unquestionably arises a very 
different consideration. I think that in a case of 
that description, the submission which is re(]uired 
from persons living in society to that amount of dis- 
comfort which may bo necessary for the legitimate 
and free exercise of the trade of th(*ir neighbours, 
would not apply to circumstances, the immediate^ 
result of which is sensible injury to the value of the 
pro];)erty.’’ And Lord Cranworth said (referring to 
a case which he had tried when a Baron of the 
Exchequer) : “It was proved incontestably that 
smoke did come, and in some degree interfere with 
a certain person ; but I said, ‘ You must look at it, 
not with a view to the question whether abstractedly 
that quantity of smoke was a nuisance, hut icJicthcr it 
was a nuis(uice to a person living in the tou'n of 
Shields: 

Coming to the Nuisance. Sub-rule 2. — 

It is no ansH'cr to an action for nuisance^ that the plaintiff 
knew that there teas a nuisance^ and yet went and lived 
near it {Hole v. Barlow^ 27 Z. Z, C. B. 208). 

Or in the words of Mr. J ustico Bjdes in the above 

V. p 
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case, It used to be thought that if a man knew that 
there was a nuisance and went and lived near it, he 
could not recover, because it was said it is he that 
goes to the nuisance, and not the nuisance to him. 
That, however, is not law now.” The justice of 
this is obvious from the consideration, that, if it were 
otherwise, a man might bo wholly prevented from 
building upon his land if a nuisance was sot up in its 
locality, because the nuisance might bo harmless to a 
mere field, and tlierefore not actionable, and yet un- 
endurable to the inhabitants of a dwelling-house. 

Sub-rule 3. — The ri(jJit to C(trr(/ o)( a noUomc trade 
in derogation of the rights of another may he gained hy 
emtom^ grants or prescription^ hat not the right to carry 
on a trade uhieh creates a pat die naisfoiee (see EUiotHOn 
V. Fcctham^ 2 JUng. N. C\ 134 ; and see Flight v. 
Thomas^ 10 A, E. 590). 


Section 2. 

Nuisa)}eeH to Envrporcal Hereditaments, 

Introductory. A servitude is a duty or servic<’‘ 
which one piece of land is bound to render, either to 
another piece of land, or to some person other than 
its owner. The property to which the right is 
attached is called the dominant tenement, that over 
which the riglit is exercised being denominated the 
servient tenement. 

Servitudes are either natural or conventional. 
Natural servitudes are such as are necessary and 



OF PRIVATE NUISANCES AFFECTING REALTY. 211 

natural adjuncts to the properties to which they are 
attached (such as the right of support to land in its 
natural state), and they apply universally throughout 
the kingdom. Conventional servitudes, on the other 
hand, are not universal, but must always arise 
either by custom, prescription or grant. The right 
to the enjojunent of a conventional servitude is 
called an va^emoif or a projit d prcndrv^ according as 
the right is merely a right of user or a right of 
acquisition. 

As to what kind and wliat length of user will give 
a right to the various kinds of servitudes known to 
our law, and as to what servitudes are governed ty 
the common law doctrines of prescription and what 
by the Prescription Act, all these are matters of real 
property law, for which I must rehu’ the reader to 
works on that subject ; bul, wherever I shall here- 
after speak of a servitude imposed, or an easement or 
profit d prendre gained, by custom or prescription, 1 
must be understood to mean j)ro])erlff imposed or 
gained, in accordance with the doctrines of the law 
in reference to such matters of title. 


Disturbance of Right of Support. Ruli: 
53. — Every person commits a toii:, wlio so 
uses his o\yn land as to dej^udve liis ncighhour 
of the subjacent or adjacent suj) 2 Jort nc(*.es- 
sary to retain such neighbour’s land in its 
natural and unencumbered state {BaeJehouse v. 
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Bonomi^ 9 II. L. C. 503 ; Birm. Corp.Y. Allen^ 
L. R.^ Q Ch. D. 284). But, in order to main- 
tain an action for disturbance of this right, 
some a 2 :)prcciable damage must be shewn 
(Smith V. Thacker ah ^ L. R.^ 1 C. P, 564), or, 
where an injunction is claimed, some irre- 
parable damage must be threatened (Birm. 
Corp. V. Allen.^ suproi). 

(1) In IIimphrcyH v. Brogden^ Lord Campbell (in 
delivering the judgment of the court) said: “The 
right to lateral support from adjoining soil is not, 
hke the support of one building upon another, sup- 
posed to be gained by grant, but is a right of pro- 
perty passing with the soil. If the owner of two 
adjoining closes convoys away one of them, tho 
alienee, without any grant for that jmrpose, is en- 
titled to the lateral sujiport of the other close the 
very instant when the conveyance is executed, as 
much as after tho ex})iration of twenty years or any 
longer period. Pari ratioiir, where there are separate 
freeliolds, from tlio surface of the land and the mines 
belonging to different o^vuers, wo are of 02)imon that 
the owner of the surface, while unencumbered by 
buildings and in its natural stat(\ is entitled to have 
it supported by the subjacent mineral strata. Those 
strata may, of course, be removed by the owner of 
them, so that a sufficient support is left ; but if the 
surface subsides and is injured by the removal of 
these j strata, although tho operation may not have 
been conducted negligently nor contrary to the 
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custom of the country, the owner of -the surface may 
maintain an action against the owner of the minerals 
for the damage sustained by the subsidence. Unless 
the surface close be entitled to this support from the 
close underneath, corresponding to the lateral sup- 
port to whicli ho is entitled from the adjoining 
surface (Jose, it cannot be securely enjoyed as pro- 
perty, and under certain c'ircumstances (as ’where the 
mineral strjita approach the surface and arc of great 
thickness) it might b(‘ entiriJy di‘stroyed. Wo like- 
wise think, that the rule giving the right of support 
to the surface upon Uk^ minerals, in the' absence of 
any ex])rcss grant, reservation or covenant, must be 
laid down gi'uerally, without nderence to the nature 
of the strata, or the difUcully of propping uj) the 
suidace, or tlie coniparaiive value of tlie sui*fa(;o and 
the minerals.” 

(2) lletween tlie land of tlie plaintiffs and that of 
the defendants, who 'worc^ the owners of a colliery, 
there was an intermediate j)i(M‘e of land, the coal 
under which had been worked out some years before 
by a third party. Tlu^ (dfc'ct of the ca^oty in the 
intermediate land was, that ’when the defendants 
worked their coal, subsidence was caused in the 
surface of the plaintiff’s land. It was admitted that 
if the intermediate land had been in its natural state 
no injury would have been caused to the plaintiffs 
by the defendants’ workings. Held, that the plain- 
tiffs had no right of adion against the defendants. 
And Sir Gr. Jessel, M. II., said : — “ It appears to me 
that it would be really a most extraordinary result 
that the man upon whom no responsibility whatever 
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originally rested, who was under no liability what- 
ever to support the plaintiffs’ land, should have that 
liability thrown upon him, without any default of 
his own, without any miseonduct or misfeasance on 
his part. I e.aniiot believe that any such law exists 
or ever will exist.” 

Except ion. — Companies governed ])y the Railway 
Clauses Consolidation Act, 1845, do not acquire any 
such right to sulqacent suj)port, by purchasing the 
surface ; and the oAvners of tlie mines may, after 
having given noti(^o to the company, so as to give 
them the opportunity of purchasing the mines, work 
them Avith impunity, in tlie ordinary way {G. W. R. 
Co. V. Bennett^ L. IL, 2 II. L. 21)). But neither will 
an action lie against the company for any damage 
suffered by the mine oAvnor, although perhaps he 
may demand c()nij)ensation under the act (see Dunn 
V. Binn, Cunal Co., L. IL, 8 Q. B. 42). 

Subterranean Water. Sub-rule l.—An owner 
of land Jids no right at cojnnion^ late to the support of 
subterranean water [Popple well v. Jlodklnson, L. B.j 
^Ex. 248). 

Right may be waived. Sub-rule 2.— The right 
of support mag be destroged or prevented from arising 
hg covenant, grant or reservation, hut the language of 
the instriDnent must he clear and u)ia?nhiguous {Roic^ 
hothani v. Wilson, 8 U. L. C. 348 ; Aspden v. Seddon, 
L. B., 10 Ch. App. 304, and cases there cited). 


Support of Buildings. Sub-mle ^.—A tort is 
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ifot co)nnutte(l hy onCy who f^o dvalf^ with ///.s' own property^ 
as to taJiT away the support nccefisary to uphold his 
ncight>our\s huildiugs^ unless a right to such support has 
hern gained hy grants express or implied [Partridge v. 
Scotty M. (1^" ir. 220 ; Brown v. liobins, 4 7/. K. 

18G; B, n. Co. V. IJ/liofty 29 L. Ch. 808; 

Angus V. Da It on ^ ]j. 77, 4 Q. B. D. 102). 

(1) Tims, in Partridge v. Scotty it was said that 

“rigliis of this sort, if they can l)o ostaLlisliod at all, 
must, WG think, liavc tlieir orij^nii in grant ; if a man 
huilds a liouso at tlio cxtrcinit>^ of Ids land, does 
not llnn’chy aoqniro any oas(‘inGni. ol su]>poit or 
otherwise over the land of his neigliLonr. lie has 
no right to load his own soil, so as to make it require 
the support of liis noigh1)ours, unless he lias some 
grant to that ctleet.’’ 

(2) So again, as Let ween adjoining liousos, there 
is no obligation tf)wards a neighbour, (‘ast by law on 
the ownci* of a. house, merely Jis such, to keej^ it 
standing and in re])air ; his only duty being t(» 
pre^'ent it from being a nuisance*, and from falling 
on to his ncighboiu’ks proj)ei4y [Cha}tdlcr llobinHoriy 
4 Ex. IGd). 

(2>) But when*, on the other hand, houses are built 
by the same owner, adjoining one another, and 
depending upon one another for supj>ort, and are 
afterwards conveyed to ditferent o'vvners, there exists, 
by a presumed grant and reservation, a right of 
support to each house from the adjoining ones 
{Richards v. 7/e.sc, 9 Ex. 2 IS). 

(4) And so, where adjoining liouses are built by 
separate owners, a right of support may be gained 
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by long user [Hide v Thornhorough^ 2 C. ^ K, 250 ; 
Angus y. Dalton^ L. i?., 6 App. Ca. 740). 

[N.B. — Tlio whole subject of the support of build- 
ings was under the consideration of the House of 
Lords in the celebrated case of Angus v. Dalton, 
which was twice argued before their lordships. In 
the Queen’s Bench iJivision it was held by two 
judges to one, that where it was admitted that no 
grant by deed had been made, no implication of a 
grant could arise. Tlio Court of Appeal and the 
House of Lords reversed this, holding that the 
enjoyment during twenty years of the support, 
in point of fact, raised a presumption that the 
plaintiffs were entitled thereto as matter of right, 
and that the circumstance that no grant of the 
easement had been made w^as not material ; although 
it was open to the defendant to rebut the presump- 
tion by evidence, either that the owner of the 
servient tenement did not know the nature of the 
easement, or was incapable of making a grant. The 
student should study the judgments in this case 
carefully.] 

Extra Weight of Buildings. Sub-rule 4. — 

The owner of land may maintain an action for a disturb- 
ance of the natural right to support for the surface, 
notwithstanding buildings hare been erected upon it, 
provided the weight of the buildings did not cause ifie 
injury {Brown v. Robins, 4 J7. N. 186 ; Stroyan v. 
Knowles, 6 ib. 454). 
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Light and Air. Rule 54. — There is no 
right ex jure naturcv^ to tlie free jjassage of 
light and air to a house or building (2 & \\ 
Will. 4, e. 71, s. (3); but such a right may 
be acquired, either by grant from tlie (*on- 
tiguous pro])rictors, or l)y 2 :)rescri])tion. 
Wliere such a right lias liecai gained, no 
person Avill lie allowcsl to int('rriq)t sucli 
passage, iinl(‘ss he (*an show tliat, for what- 
ever purpose the jilaintiff might wisli to em- 
ploy tlie light, iliere would be no malcrial 
interferen(*e witli it liy ili(‘ alleginl olistruc- 
tion [Yales v. JacJc^ X. //., 1 Ch, 295 ; and se(^ 
per Best, C. J., in llach v. Sfaeen^ 2 (-1 cV P. 
405, and Dent y. Auclion Mart 6Vl, L, /t\, 2 
Eq. 245 ; liohson v. WhiUinghainj L. E., 1 CIl 
442, and Thecd v. Dehenham^ L, //., 2 Ch, D, 
165). 

(1) Thus, ill YalcH v. Jack (-sv//?.), whore it was con- 
tended that the plaintiff was not entitled to relief, 
because, for the purpose of his iJioi pre-scat trade, he 
was obliged to shade and subdiu^ the light, and 
that therefore ho suffered no actual damage, Lord 
Cranworth said : “ This is not the question. It is 
comparatively an easy thing to shade off a too 
powerful glare of sunshine, but no adequate sub- 
stitute can be found for a deficient supply of day- 
light. I desire, however, not to bo understood as 
saying that the plaintiffs 'would have no right to an 
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injunction unless tlie obstruction of light were such 
as to he injurious to them in the trade in which they 
are now engaged. Tlie right conferred, or recognized, 
by the statute 2 3 Will. 4, e. 71, is an absolute 

and indefeasible right to' the enjojTiieiit of the light, 
without reference to the purpose for which it has 
been used. Therefore, I should not think the defen- 
dant had established bis defence, unless ho had 
shown, that, for whatever 2 uir])osc the plaintiffs 
might wish to employ the light, there would be no 
material intcrferenco with it’’ (and son Ayaslnj v. 
Glover, Z. Z., Eq, 544, and 10 CL 2<S3). 

(2) And so, where ancient liglits an> obstructed, 
the fact that the owner of tlie building, io which the 
ancient lights belong, has himself contributed to the 
iliminution of the liglit, will not in itself preclude him 
from obtaining an injunction or damages [Tapl'ing v. 
Jourx, 11 II, L, C. 21)0 ; Arevdirhne v. KvJk, 2 Gljf, 
t)83; Sfndghl v. lUfni, L, 11., 5 CJi. 1(J3). 

(3) Nt)r will an enlargement of an ancient light, 
(although it will not enlarge the right, Cooper IIuL 
hack, 31 L. J., Clt. 123), diminish or extinguish it. 
And, therefore, where the owner of a building having 
ancient lights, enlarges or adds to the number of 
windows, h(^ does not jirccliide himself from obtaining 
an injunction to restrain an obstruction of the ancient 
lights {AgnAeif v. Glover, mp.), 

(4) The dominant tenement must be a building ; 
and, therefore, a person who grants a lease of a house 
and garden, is not precluded (under the doctrine of 
not derogating from his own grant) from building 
on open ground retained by him adjacent to the 
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house and garden, though, by so doing, the enjoy- 
ment of the garden, as pleasure ground, is interfered 
with, tliere being no obstruction of light and air to 
the house (Pofts v. Sunf/iy L. R.y G Eq, 311). 

Ej'cppiion, night over Granfor\s Jjind , — A man 
cannot derogate from liis own grant. 

(1) Therefore, if one grants a liouso to A., but 
keeps the land adjoining the house in his own liands, 
he cannot build upon that land so as to darken the 
window^s of tlio house. And if he have sold the 
house to one and the land to another, the latter 
stands in th(‘ grantor's })laco as regards the house 
(see per Bayloy, J., Ca}}h(i))i v. EIhL\ 2 fV. ^ J, 128; 
Sicannhorough v. Coroitri/y 0 Jiing. 3(K) ; Davien v, 
Marshall y l)e G, S/r, 557 ; Ereuen v. Philips, 11 
(I P.y N. S, 449). 

(2) And so, where two separate purchasers buy tw'o 
unfinished liouses from the same vendor, and, at the 
time of the purchase, the windowvs are marked out, 
this is a suflieient indication of the rights of each, 
and implies a grant {Co)iipto)i v. liiehnrds, 1 Pr. 27 ; 
(Pave V. IPd'dhtg, 27 L. r/., E.r. 28G). 

(3) Similarly, w4i(to two lessees claim under the 
same lessor, it is said that they cannot, in general, 
encroach on one another's access to light and air 
{ Coutts V. Gorham, 1 3L ^ M, 39G ; Javonib v. Knight, 
32 X. f/., Ch. GOl) ; but it w^ould seem that this state- 
ment of the law is too wide, as it is difficult to see 
what right the second lessee can have against the 
first, as no act of his can be a derogation from the 
second demise ; and, indeed, it has been distinctly 
held, that where the grantor sells the land but retains 
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the house, there is no duty upon the grantee of the 
land to abstain from ])uilding upon it, and the grantor 
cannot prevent him ; for to do so would be as much 
as in the preceding ease, a derogation from his own 
grant {IF/iite v. JJn.ss, L, J.^ Ejt. 283). 

Estoppel in case of Disturbance in pur- 
suance of Licence. Sub-rule. — If the oKiiey of the 

dominant tenonoit f(atho)-izr.s the oaiter of the i^eri'icnt 
tene)nent^ either i'erl}((llif or othenrise^ to do an act of 
notorietf/ upon his land^ uhivh^ u'hen done^ u'ill ajfeet or 
put an end to the cnjojpiient of the eas(anent^ and such 
act hi done, the ticensor cannot retract. 

Thus, where A. had a rigid to light and air across 
the area of B., and gave B. leave to put a skylight 
over the area, wliieh B, did : it was liold that A. could 
not retract ]iis licono(', although it was found that 
the skylight obstructed tlie light and air. For it 
would bo very unreasonable, that after a bas 

been led to incur expense in consequence of having 
obtained a licence from another to do an act, that 
other should be permitted to recall his licence ( Win- 
ter V. Ih'oehfcelt, 8 East, 309 ; Webh v. Patoiionfer, 
Pahner, 71). 

Disturbance of Watercourse. Rule 55. — 
Tlic right to the use of the water of a natural 
surface stream, Ijclongs, jure natural and of 
right, to tlie owners of the adjoining lands, 
every one of whom has an equal right to use 
the water which flows in tlie stream ; and 
consequently, no projwietor can have the 
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right to use the water to the prejudice of any 
other ])roprietors i^Chasemore v. Richards^ 7 
IL X, Ca, 349; v. Howard^ 1 S. S. 

203 ; Dickenson v. (h\ June. Canal Co.^ 7 Ex. 
299). There can, liowever, be no projierty 
in water wliieh runs tliroiigh natural unde- 
lined clianncls underground. {^Chaseniore v. 
Richards.^ sup. ; Ballard v. Tomlinson^ L. R.^ 26 
Ch. D. 194). 


(1) Every riparian own(T may roasoruiLly nso the 
stream for drinking, watering liis cattle or iurning 
his mill, and otlier purpose's, provided ho does not 
thereby seriously diminish the stream (see Enibrcij v. 
Onrn, 0 XV. 3o3). 

(2) If the rights of a ii])ariaa proprietor are inter- 
fered with, as by diverting the stream or abstracting 
or fouling the water, ho may maintain an action 
against the wrongdoer, oven tiiough no actual damage 
has been sustained ( ICood v. JFand, 3 iiV. 748 ; Em- 


hrey v. Ou-vn^ (> E.i 


3G0 


CroHHlvy V. Liyhiou'lcr^ 


L. R., 2 C/i. 478). 


(3) Where, however, neighbours each possessed a 
well, and one of them turned sewage into his well, 
in coDsequenco whereof the well of the other became 


polluted, it was held by Pearson, J., that no action 


lay ; on the ground that, it being settled law that a 
landowner is entitled so to deal with underground 
water on his own land, as to deprive his neighbour 
of it entirely, it follows that he is equally entitled to 
render such water imfit for use by polluting it {Dal- 
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lard V. Tomlinson^ si(p.). This case is, however, still 
under appeal, and it may perhaps be respectfully 
doubted whether it was correctly decided. For there 
seems to be a considerable difference between inter- 
cepting water in which no property exists, on the one 
hand, and sending a new, foreign and deleterious 
substance on to another’s propeiiy, on the other hand. 
The immediate damnum (viz., the pollution of the 
water) might possibly be no legal damnum ; but 
surely allowing sewage to escape into another’s 
property (for rujus e.s7 e.sY ad infta'O.s) 

is of itself both an injuria and a damnum. 

Penning back W ater. Sub-rule . — If meam 
of hapcdiaicnfH placed ia or r/cre^^s' a nircani a riparian 
propriefor c((i(scs the stream to /food the lands of a pro- 
prietor hUjhcr np the stream^ he a'lU ho llahJe for damafic'< 
resultbaj therefrom ; and equalhf if a higher proprietor 
collects water and poars it into the ^eatercoursc in a hodij, 
and so foods the lands of a proj)rietor lourr down the 
stream, he will he liafde for damage resulting therefrom 
{Chasernore v. llieJnirds, 7 11, L, 0. 319; Sharpe \. 
Jlarwoek, 8 Sc, K. 11, 4G), 

Excejjtion. Frescriptive Rights . — Rights in dero- 
gation of those of the other ri])arian proj)rietors may 
be gained by grant or ])rescription {Acton \, Blundell, 
12 21, cS* W, 333 ; Carhjon v. Lavering, 1 II, N, 
784 ; 20 Z. 


Artificial Watercourses. Rule 56. — An 
artificial watercourse may have been ori- 
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ginally made under such circumstances, and 
have been so used, as to give all the rights 
which a riparian proprietor would have had 
if it had been a natural stream {^SutUffe v. 
Boothe^ 32 Z. fZ, Q. 7Z 130). 

(1) Wliere a loo]^ liad boon made in a stroani, which 
loop passed iliroiigli a held A., it was hold that the 
gi'antoe (jf A. lu^eanio a riparian proprietor in respect 
of the loop {Nuftnlf V. Bnivcn'cll, L. 77, 2 Ex. 1). 

(2) A natural stream was divided immemorij illy, 
hut hy artifii'ial means, into two hranelies ; one branch 
ran do^ni to tho Kiver Irwell, and tlio other passed 
into a farm yard, whort‘ it sn]>pliod a watering trough, 
and the overflow from the trough was fornu'rly dif- 
fused ov(T the surface and discharged itself by ])(t- 
eolation. In 1817, W., the owma* of tho land mi 
which the watering trough stood and themu* down to 
the Irwell, conneitted the watering trough with reser- 
voirs which ho ('on.structed adjacent to, and for the 
use of, a mill on tho Irwcdl. In 18G5, W. became 
owner of all the ri'st of tho land through which this 
branch tlowed. Jn 18G7, h(‘ conveyed tho mill, with 
all water rights, to tho plaintiff. In an action brought 
by tho plaintiff against a riparian owner on the 
stream ahove the point of divisioii, for ohstrueting the 
flow of water, it was lield that tlio plaiiititf was en- 
titled to maintain tho action (llolkcr v. Porrif^ L. It., 
8 Ex. 107; Z. 77, 10 Ex. {Ex. Ch.) 00). 

(3) But where tho watercourse is merely put in 
for a temporary purpose, as for drainage of a farm, 
or the carrying off of water pumped from a mine, a 
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iieLghboiu’ing laiKllord, IxTiefitcd by tlio flow from 
the (Iraiii or fslnTun, cainiot .sue tlio farnior or mino 
owner for draining off the water, even after fifty 
yoarii’ enjoyment { Gnattrr v. llayicftnl, 8 /:>. 2dl). 


Private Rights of Way. ddo' only riglit of 
wuv wliidi ealLs for remark in an (‘h‘mentarv Avork of 
this kiiid, is lluil wliieli is said to ari^e hv necessity. 

liijj.E r>7. — AVIi(‘r(^ (>iK‘ grants Ijiiicl to an- 
other, and tln'rc; is no a(*(*ess to tln‘ land sold, 
excerpt tlirongli other hnid of the grantor, or 
no aecess to the land retaiiu'd, exec'pt throiigdi 
the land sold, the hnv implies, in tlie one 
eas(', a grant to the ])urehasr‘r of a private 
rig-lit of way o\-er tlie land redained, and in 
the other ease, a reservation to the vendor of 
a })rivat(' right of way over the land sold 
i^Gajjfoyd V. Moffat^ L, ii., 4 Ch, Idd ; Pen- 
nington V. Galland^ 22 X. X, Xr. 349), and 
any disturlianee of such rights constitutes a 
tort. But when the neeessitv ceases the rig-ht 
ceases, but the right revives again when the 
necessity revives [Holmes v. Goring^ 2 Bing, 
76 ; Pearson v. Sjjcnccr^ 1 B, S, 584). 

Therefore, vlicn Ly a suhsonuent purchase a man 
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can approach his land without going over that of his 
neighbour, his right to do so ceases ; but upon the 
re-sale of such subsequent purchase the right revives. 


Disturbance of Common. Rule 58. — A 
person connnits a tort : — 

(1) Wlu‘n‘, luiving no right of eonnnon, ho 
puts beasts on tla^ land; or, liaving sucdi 
right, ho l)uts uneomnionaldo ones on to it; 

(2) Wliero, l)oing a connnoiun', ho sur- 
charges or puts more Leasts on the eonnnon 
than he is entitled to })ut ; and 

(3) Where he encloses or obstructs the 
common. 

(1) The lord may by put a stranger’s 

cattle into the common, and also, by a like prescrip- 
tion for common appurtenant, cattle that are not 
commonable may bo put into the common ; but, un- 
less such prescription exists, the cattle of a stranger, 
or the uncommonable cattle of a commoner, may be 
driven off, or distrained damage feasant, or their 
owner may be sued either by the lord or a com- 
moner. 

(2) Surcharging generally happens where the 
right of common is appendant, that is to say, where 
the common is limited to beasts that serve the 
plough or manure the land, and are levant and 
couchant on the estate ; or where it is appurtenant, 

u. Q 
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that is to say, where there is a right of depastiiring a 
limited number of beasts upon the common, which 
number is taken to be the number which the land, 
in respect of whicli the common is appurtenant, is 
capable of supporting through the wint(T if cultivated 
for that purj)Oso {Can v. Jjimherf^ L. ii., 1 E:c. I(i8). 
A common in gross can only arise from express grant 
to a parti(^ular person and his heirs, and, having no 
(connection with his land, the nuiuhor of commonable 
beasts, unless expressly limited by the grant, is in- 
definite, 

8uh-nde 1. — Conu/io/f (i}ipvnda)d and apparioaint 
heinij Ilmifahl(‘ hp Ifnr, a conuiKnicr sKrcJianginfj iJiv 
common^ coniniitK a irroiip for iHiicJt tlir lord )naif dis^ 
train the twanis sarclnirffrd^ or bruaj an action^ and any 
commoner )nay al-^o brim/ an action^ icJa flicr the mr-^ 
vharyvr be the lord or another an/imom r [Slrph. Comrn,^ 
hk, V. e. viii.). 

Obstruction. The eommon being free and open 
to all having commonable rights over it, it follows 
that — 

Sub-rule 2. — JEhen the oniicr of the land or some 
other person so ejicloses or othenrisc obstructs a common 
that the commoner is ]}rerluded from enjoy ing the beneft to 
trhich he is by lair entitled^ the commoner may maintain 
an aetioii {Steph. Comm.^ hk. v. c. ^dii. ; and see City 
Commissiomrs of Sc nr rs v. Gtass^ L, R.^ 19 Eq, 134). 

This may happen, either b}" enclosing the land, or 
ploughing it up, or driving off the cattle, or making 
a warren and so stocking it that the rabbits eat up all 
the herbage. The lord may, however, lawfully make 
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a warren if the rabbits bo so kept under as not to oc- 
casion this injury (//>/>/. ; and BuUcn v. Lungdon^ 
a JEliz. 87G). 


Other Disturbances. There are certain other 
kinds of disturbance, for which I must rcf(T to larger 
works. Such are distiubaiice of patronage, pews, 
franchise and tenure. 


Remedy by Abatement. Tho law gives a 
peculiar remedy for nuisances by which a man may 
right himself. This remedy is called abatement, and 
consists in the removal of the nuisance. 

Rule 59. — A nuiianco iiiay l)o <ul)jit(‘(l by 
the part}' aggTi(‘V(‘(l tlu'n^b}', s;o that lie coin- 
niits no riot in tlie doing* of* it, nor occasions, 
in tlio case of a private nuisaiaa', any damage 
beyond what the removal of th(^ in(U)nveni- 
ence necessarily roqiiir(‘s Cor/wi.^ bk. v. 

c. i.); Imt a man cannot (uiter a neighbour’s 
land to prevent an apprehemb^d nuisance (a). 

(1) Thus, if my neighbour build a wall and ob- 
struct my ancient lights, I may, after notice and 


{a) It is generally very imprudent to attempt to abate a nuisance. 
It is fax b^ter to apply for an injunction. 
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request to him to remove it, enter and pull it down 
{R. V. Rohhu'oU^ 2 SaJk, 459) ; "but this notice should 
always bo g’iven [Dftrics v. IfJ Q. B. 550). 

(2) But whore the plaiiititf had erecte<l scaffolding 
in order to build, which liuilding when erected would 
have bef‘n a nuisance, and tlie defendant entered and 
threw do\\ii tlio scaffolding, such entry was held 
wholly uniustifiable (NorriH v. Baker. 1 Boll, Bejj. 
393, /e/. 15), 

(3) Obstructions to watercourses may be abated 
by the party injured, whether liy diminution or 
flooding {Rohnis v. /iW, L, 7u, 1 Jir, 82). 

(4) A commoner may abate an encroachment on 
his common, such as a house (Daricfi v. iniliaaesy 
supra) ^ or fence obstructing liis right {Mason v. 
Civsar, 2 Mod. 00) ; but he cannot abate a warren 
however great a nuisanc(‘, but must appeal to a court, 
of justice {Cooper v. Marshall y 1 Barr. 220). 


Remedy of Reversioners. Rule GO. — 
Whenever any wi’ongful aet is necessarily 
injurious to the reversion to land, or has 
actually been injurious to the rev'^ersionary 
interest, the reversioner may sue the wrong- 
doer {licdincj field V. Onslow.^ 1 Saund. 322). 

(1) Thus, opening a now door in a house may be 
an injuiy to the reversion, even though the house is 
none the worse for the alteration ; for the mere alte- 



OF PRIVATE NUISANCES AFFECTING REALTY. 229 


ration of property may bo an injur}' {You nr; v. 
Sppiirer, 10 B. 4 * C. 145 , ] 52 ). 

(2) So if a trespass bo accompanied witli an 
obvious denial of title, as by a public notice, that 
would probably bo actionable (see judgment, Ihimn 
V. Black mori\ J) Q. B. 90]'). 


(3) So, the obstruetioii of an incorporeal right, as 
of way, air, liglit, wat(‘r, may bo an injury to the 
reversion (/wVA/r// v. 9 (\ B. 31)4; JA7. 


Co. V. Pefch, 27 L. 7., C. P. 330 ; Grn nslaP v. llaUi- 


Sub-nilo I. — The (tciion aif! cot He for a frenpaas 
or aaHance of a ou rc frao^irnt ((ml irmpora)'// charnefer 
[Baxter V. T(((jlo(\ 4 B. S; Ad. 72). 

Thus, a nuisance arisincr from muse or smoke will 

o 

not support an action by tlie reversioner (Mawford 
V. 0. lY. jr. Ji. C(f.y 2(i L. f/., Kx. 205 ; Bioipma 
v. Saca(je, 2i\ L. J., C. P. 50). 

Sub-nilo 2. — S(/me (}{/((('(/ to the ren'rfdo)} mant 
altraifH t)e jtrovt'd, for tin' har trill rot (tssttote it from 
nay acts of the defoidart (Kidtjt ll v. Moor<\ rapf 
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CHAPTER XI. 

Of EiiArn and Dfceit. 

A VERY Important class of wilful injuries are those 
arising out of fraud and deceit. 

Rule G1. — An action for deceit Avill lie 

(1) Wluai t]j(' d(dendant lias, Py a fraiidulc^nt 
niisr('|)res(Mitaf ion, indiuaal anotlier to act, 
and, so acting*, Ik^ lias Ihhoi injured or dainni- 
lied (y\cs‘/c// V. rrociiidn, 2 Snt, L, C, 71): and 

(2) wlier(‘, owing to siudi fraudulent re])ro- 
sentalion made' 1)^' liiiu to aiiotluT, some 
t Idl'd jierson lias Ixuai induct‘d to act, and, 
so acting, lias Peen injured or damnified; 
])rovided that smdi falsi^ rejiresentation was 
made with tlie dinad int(uit that siudi third 
person should aid in the manner that occa- 
sioned the injur}' or loss (.Aioc/rc/yc v. Levy^ 

2 ii/. cy if: 5it)).^ 

(1) So, where one fraudulently niiM'epresents the 
amount of Ids hiLsiness, and the person to whom 
such representation is made, acting on the faith 
thereof, purchases it and is damnified, an action of 
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deceit will lie against the vendor [IhhvU v. SfvvenSy 
3 R cV a 623). 

I (2) Similarly, where a gmniiaker sold a gun to B., 

^ for the use of C., fraudulmitly warranting it to be 
sound, and tlie gun ])urst while' C. was using it, and 
; he was tlierehy injured: llehl, tlmt C. might main- 
tain an action lor false repn'sentation against the 
gunmakcr [Ijukj ridge v. Levg^ sup.). 

Moral turpitude necessary. Sub-rulo 1. — 

An (uiioii J'i)}' dnriCips f\>r deccil caiinot hr niainttfincd^ 

i 

Uidcss (hr ])l((iniijj' (s(((!di'<!irs Hi it (hr difrndaid has 
I made a slatinh iii false lu fiMd iird fraudidrut in intent 
(per A.. Ij. Smith, .1., didiffr v. Jhd:r)\ L. 7o, 11 (f 
It. 1). 271), A sfidrmrnf Ja/sr in faf trifh rrgant 
to iJto trn/h or fdsiii/ of irhirh (hr dif iidiud knows 
himsc/f to hr < idireJg ignorant, and which he nad.rs for 
the pnrposr <f rrcriring sontr adcaidagr to himsrf or 
so?nr toss to tJir ptainiif, is fraud a hut in infctd ; for hr 
thrrrtnj la s (dn)ut his stidr (>f irnou frdgr. ]>ut a slafrmotf 
false in fart^ hat hona fide hrtirvcd to hr true fag the 
(hfnahfnt, is not fraialuhod in itdioit [Ih. and S. (7,, 
judgment of Watkin Williams, J., and see per Bram- 
well, L. J., in Weir v. Jirll, L. It., 3 Ex. I). 243). 

It is now well settled, that in order to make a 
person lialdo for a fraudidc'iit misr(']n-esenlation, he 
must have been guilty of some nnuTil wrong (eases 
above cited, and s(*e also Collins v. EvanSy 5 (f It. 
820; Taylor Ashton, 11 21. 4* JC. 401; Charlton 
V. Jlay, 32 E. T. 06 ; Kennedy v. ranama, t^’c. 2Iail 
Co., L. It., 2 Q. It. 580). But it is by no means 
essential to show that the defendant knew, as a fact, 
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what he stated was faUe, “I conceive,” remarks 
Maule, J., in Evam v. Ednunuh (13 C. B. 786), 
that if a man, haring no knou'Jeclgc uhairrer on the 
mihject, takes upon himself to represent a certain 
! state of facts to exist, lie does so at liis peril ; and if 
it be done either with a view to secure some benefit 
to himself, or to deceive a tliird person, ho is, in law, 
guilty of a fraud, for lie lakes upon himself to war- 
rant his ow^n belief of tlio truth of tliat wliieh he so 
asseits.” And again, in Taglor v. AsJdon (11 M. JF. 
401), Parke, lb, remarks, “ Tliere may, undoubtedly, 
bo a fraudid(ait representation, if made diAamedJn^ of 
I tliat 'svliich the party does not know to be untrue, if 
I he does not hnoic if to ifC fraeA 

The frauduhid parjmne is absolutely essential 
(Thom V. Bigland j 8 Ex. 725). If it were otheivsnse, 
as remarked in Baihaj v. Walford (f) 107, 208), 

“a man might sue liis maglibour f(;r anj' mode 
of communicating erroneous informati(Ui ; such, for 
example, as having a (*ons]>i(‘uous dock too slow, 
since the plaintifl' might thenby be prevent(‘d from 
attending to some duty, or acrpiiring some benefit.” 

A Principal’s Liability for the Fraud of 

his Agent. 8ub-rule 2. — Though y as above Mated, 
it is nou' settled, that the defendant , in aetions of deceit, 
must hare been guilt g of 7nor((l fraud, it has also been 
held, after much eonfiet of oj}inion^ iJuit the fraud Qf 
th&ugeni, acting within the scope of his emphgmeftt, ie, 
in laH\ i/w fraud of the principal, 

(1) Thus, a j)laintiff, having for some time, on a 
guarantee of the defendants, supiilied J. D., a cub- 
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tomer of theirs, with oats, on credit, for carrying out 
a government contract, refused to continue to do so 
unless he had a better guarantee. Tho defendants’ 
manager thereupon gave him a ^vrittou guarantee to 
the effect that the customer’s cheque on tho bank in 
plaintiff’s favour, in payment of the oats supplied, 
should be paid on receipt of tho government money 
in priority to any other payment except to this 
bank.” J. I), was then indebted to tlio bank to the 
amount of 12,000/., but this fact was not known to 
the plaintiff, nor was it communicated to liim by tho 
manager. Tho plaintiff, thereu])on, supplied the oats 
to tho valuta of 1,227/. Tho goveriirntmt money, 
amounting to 2, (>70/., was received by J. I), and paid 
into the bank; but J. D.'s clicquo for tlie price of 
oats drawn on tlio bank in favour of tho ]>laiiitifT 
was dishonoured by tin* defendants, wlio clainnul to 
detain the whole sum of 2,b76/. in payment of J. iJ.’s 
debt to them. Tho plaintiff having brought an action 
for false representation: Held, first, that th(TO was 
evidence to go to the jury that tho maufiger knew 
and intended that tlie guaranttio should be unavail- 
ing, and fraudulently concealed from th(3 plaintiff 
the fact which would make it so ; secondly, that tlu^ 
defendants would be liable for such fraud in their 
agent {Baruick v. Etiyli^sh Joinf-iSfock Bajik, L, 7/., 
2 Ex. 259). 

(2) An officer of a banking corporation, whose 
duty it was to obtain tho acceptance of bills of ex- 
change in which tho bank was interested, fraudu- 
lently, but without tho knowledge of tho president or 
directors of the bank, made a representation to A., 
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whicli, by omitting a material fact, misled A., and 
induced him to accept a bill in which tlio bank was 
interested, and A. was compelled to pay the bill : 
Held, that A. could recover from the bank the amount 
so paid. In an action of deceit, whether against a 
person or against a company, the fraud of the agent 
may be treated, for the purposes of pleading, as that 
of the principal (d/r/cAv/// v. Cojumercial Bank of Nar 
B) nofsateky L, //., 5 P. 0, 394. >Se(‘, also, Addin v. 

Wontern Baidc of Soot land, L. 1 Jl. L. 145, and 
the recent case of lloahkirovih v. Clin of Glangoa' 
Bank and Liquidators^ Ij. IL, 5 Ajq), Ca. 317). 

Liability of Agent for Fraud of Sub- 

Agent. Sub-rule 3. — A princfal ayrnt is not re- 
spo)fsihtc for ike false rej)reHvntation of a suh-agent 
^ made on htdialf of his j>rinrij>at. 

So the directors of a limited company are not per- 
sonally rosponsilile for the fraudulent representation 
of an agent of the company, unless such representa- 
tion was made by tlieir inducement or authority 
{Bear v. Stcrenson, 30 L, T. 177). 

Fraudulent Character must be in Writing. 

Sub-rule 4. — No action /ics against a jterson for ntaking 
a ftJse representation of ike conduct^ credit^ ahiUfip or 
dealings of another, U'itk intent to procure credit, money, 
or goods for such pno'son, todcss such false representatim) 
is in ni'Uing, signed hy the defendant (0 Geo. 4, c. 14, 
s. G). 

Under this act, a false representation as to the 
credit of another person, in order to maintain an 
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action, must bo signed by tbo person making it, and 
not by an agent {Swift v. Jewsbunj (P. 0.) and God- 
dard, L. P., 8 Q, P. 244; 9 Q. P, (P>. CL) 301). 
For the same reason, one partner cannot bind his co- 
partners, even though ho has express authority to sign 
{Mason v. 28 L. P, iY. S, 232). 


Fraudulent Concealment and Non-dis- 
closure. Rulk ()2. — The general rule, both 
of luAV and equit}^^ in res}KM‘t of (joiua^almeiit 
is, tluit niere silence with regurd to a iiiatoriul 
hx^ct which tlier(i is no legal obligation to 
divulge (as there Avould be in the case of a 
contract of insurance), will not avoid a con- 
tract or give a right of action. 


(1) Thus, in the ease of sale, altliough a vendor is 
bound to employ no artiflco or disguise for the pur- 
pose of eoufjealiug doi'eets in tlio article sold, (since 
that Avould amount to a positive fraud on tho vendee) 
yet, under tlie general doetrine of cavvat emptor, lie is 
not ordinarily 1)Oinid to diseloso every defect of -wliicli 
ho may be c(;gnisant, altliough his silence may operate 
virtually to deceive tho vendee (see Story on Con- 
tracts, p. 511, cit('d with approval in Ward v. llohhs, 
L, P., 4 App. Ca., p. 2(1 ; seo also Flcfchcr v. Snclf, 
42 P. J,, Q. P. 55). 

(2) Thus, the defendant sent for sale, to a public 
market, pigs which he know to bo infected with a 
contagious disease. They were exposed for sale subject 
to a condition that no warranty would be given and 
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no compensation would be made in respect of any 
fault. No verbal representation was made by, or on 
behalf of, the defendant as to the condition of the 
pigs. The plaintiff having bought the pigs, put 
them with other pigs whicli became infect(Ml. Some 
of the pigs bought from the defendant, and also some 
of those with which tliey were put, died of the con- 
tagious disease ; Held, that tlio defendant was not 
liable for the loss sustained by the plaintiff, for that 
his conduct in exposing the j)igs for sale in tlie market 
did not amount to a representation that they were 
free from disease [Ward v. JIohJ)s^ ‘"The 

mere fact,” said lindt, L. J., wlien that case was 
before the Court of Appeal [L. iu, 3 Q. B. 1), 102), 
“ of offering a defective* chattel for sale, where nothing 
is said about quality and condition, and nothing is 
done to ('onceal th(*- defect, gives no cause of action, 
thougli the seller knows of llu* defect, and lie knows 
that if the purchaser even susj>eeted him of the know- 
ledge ho would not bujx” 

(2) So, also, in Brrk v. Gur)trf/ [L. IL, G II. L. 403), 
Lord Cairns remarks: “I entirely agree with what 
has been .stat(*d by my noldo and Icanied friends 
before me, that mere silence could not, in my opinion, 
be a sufficient foundation for this procet'ding. Mere 
non-disclosure of material facts, liowever morally 
censurable, however that non-disclosure might be a 
ground in a proper proceeding at a proper time for 
setting aside an allotment or a purchase of shares, 
would, in my opinion, form no groimd for an action 
in the nature of an action for misrepresentation. 
There must, in my opinion, be some active misrepre- 
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seiitation of fact, or, at all events, such a partial and 
fragmentary statement of fact, as tliat the withholding 
of that which is not stated, makes that wliich is stated 
absolutely false.’’ 

(3) “Even if the vendor was aware,” observes 
Lord Blackburn, “ that the piueliaser thought the 
article ])ossessed that qualify, and would not have 
entered into the coiifract unless lie had so thought, 
still tlio purchaser is bound, unless the vendor was 
guilty of some fraud or de<‘eif u])on him, and a mere 
abstinence from disabusing ilie ])urcliaser of tliat 
impression is not fraud or dec(at ; for, whatever may 
be the case in a court of morals, then^ is no legal 
obligafion on tlu'. vendor fo inform the ])ur(j laser that 
he is und(‘r a mistake, not induced by iho ad of the 
vendor” (Shiit/f v. L. 11. ^ (> C. 1\ 507). 

Sub-rule 1.^ — Hat alaai the rcador docH soaalhiiuj 
actively to deceive the vendee, an where he endeavours to 
conceal the defect by HO}nc artificial means, or where he 
makes a false representation, then an action n'illlie, even 
though he sell “ with all fanltsH 

(1) The vendor of a house, knowing of a defect in 
one of the walls plastered it uj) and ])aporod it over, 
in consequence whereof the vendi*c was deceived as 
to its true condition, and was damnified : Held, that 
the purchaser could maintain an action of deceit 
{Pickering v. Dawson, 4 Taunt, 785). 

(2) Again, where a ship was to bo taken “with all 
faults,” and the vendor knew of a latent defect in 
her, and in order to escape its detection, coneealed it 
and made a fraudulent representation of her condition : 
Held, that an action of deceit would lie {Schneider v. 
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Heathy 3 Camp. 506). But, on the other hand, where 
an article is sold with all faults, it is quite immaterial 
how many belonged to it within the knowledge of 
the seller, if he used no artifice to disguise them, and 
to prevent their being discovered by the purchaser. 
‘‘ The very object of introducing such a stipulation is 
to put the purchaser on his guard, and to throw upon 
liim the burden of examining all faults, both secret 
and apparent. I may be possessed of a horse I 
know to have many faults, and I wish to get rid 
of him for whatever sum he will fetch. I desire my 
servant to dispose of him, and instead of giving a 
warranty of soundness, to sell him vdih all faults. 
Having thus laboriously freed myself from all re- 
sponsibility, am I to bo liable, if it be afterwards 
discovered that the horse was unsound?’’ (Per 
Lord EUenborough, in ])ar/sholc. v. WaJteri^y 3 Camp. 
154.) 
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CHAPTER XII. 

Of Maintenance. 

Definition. Rule 03. — Slaiutonanco is the 
officious assistaiK'o, Oy iiionoy or otherwise, 
preferred liy a tliird j)ers()n to either part}^ 
to a suit, in which ho himself lias no legal 
interest, to eiialilo them to ])r(>secute or defend 
it {Story on Coulntcl^ seel, oTS). 

s 

(1) Tims, ill tho well -known ease of Bred laugh v. 
Ncwiiigatu {L. Ji., 11 Q. B, 1). 1), tlio plaintiff, having 
sat and voted as a ineniher of I*arliainont without 
having niad(‘ and suhscrihed the oath, tho defendant, 
who was also a member of Ikirliaimait, proeiired C. 
to siio tho plaintiff for tho penally imposed for so 
sitting and voting, C. ivas a person of insulfieient 
means to pay the costs in the evcait of th(‘ acdion being 
unsuccessful: Ihdd, that tlio dtdendant and C. had 
no common interest in the rcvsult of tho action for th<‘ 
X^enalty, and that tho conduct of the dehuidant in 
respect of such action auKumted to maintenance, for 
which ho was liable to bo sued by tho plaintiff. 

(2) Put, on the other hand, as a general rule, there 
is no doubt that ■where there is a common interest 
believed on reasonable grounds to exist, maintenance, 
imder those circumstances, would be justifiable. Th(‘ 
oldest authorities all lay down this qualification, and, 
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by the instances they give, show the sort of interest 
which is intended. A master for a servant, or a 
servant for a master, an heir, a brother, a son-in-law, 
a brother-in-law, a fellow commoner defending rights 
of common, a landlord defending his tenant in a 
suit for tithes, a rich man giving money to a poor 
man, out of charity, to maintain a right which he 
would otherwise lose (per Lord Coirridge, C, «/., in 
Bradliingh v. Nvirdigoiey L. IL, 11 Q. JL I). 11). 

(»*]) And, again, in Plating Conqnuij/ y. FargaharHon 
{L, IL, 17 C/k J). 49), it was held, tliai all persons 
engaged in the trade of plating, had such a common 
interest in impugning the validity of a patent granted 
to a person for nickel plating, that they were entitled 
to subscribe a fund for enabling the defendant, in an 
action brought by the patentee for infringement of 
his patent, to appeal against an adverse judgment. 
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CIIArTER XIII. 

Of Trespass to and Conversion of Chattels. 

General Rule, Iitli: 04. — I^vch’v (liroct for- 

cible ill jury, or act, disturbiiifj^ tlie possession 
of g'oods Aviiliout llie owneCs coiis('nt, liow- 
over sliglit or tein}M)rary tlui act may lie, is 
a trc'spass, wlietlier cMjinmitted by tlu‘ de- 
fendant liiinself or by some animal belonjj^ing 
to liim. And if the trc'sjiass amount to a de- 
privation of jiossession to sucli an extent as 
to be inconsistent Avitb tbe riylits of tlie owner 
(as b}^ taking*, using, or destroying tliem), it 
tlien becomes a wrongful conversion [Foiildes 
V. Willonfjhbjf^ 8 JSL A W, 540; Bur roughs v. 
Bai/nc^ 29 L, J., Ex, 185). 

(1) Thus, heating tlio ]>laintifF's dogs is a trespass 
[Band V. Sexio)?, o T, 11. ^>7). And so it was held to 
ho a trespass whero the defeinlant’s liorso injured the 
plaintiff’s mare, hy biting and kicking her {Ellis v. 
Lo/tuslron Co., L, 11., 10 C. 1\ 10). 

(2) The innocence of the trespasser’s intentions is 
immaterial. Thus, where the sister-in-law of A., 
immediately after his death, removed some of his 
jewelry, from a drawer in the room in which ho had 
died, to a cupboard in another, in order to insure its 

u. K 
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safety, and the jewelry was subsequently stolen, it 
was held that the sister-in-law had been guilty of a 
trespass, in the absence of proof that her interference 
was reasonably necessary, and was liable for the loss 
{Kirk V. Gregor u, L. II., 1 Ex. D. 55). 

(3) So, if one lawfully having the goods of another 
for a particular purpose, destroy them, he is guilty 
of trespass and conversion {Coo 2 )cr v. WHlomat, 1 
C. B. G92). 

(4) So, if a sheriff sells more goods than are suffi- 
cient to satisfy an execution, he will be liable for a 
conversion of those in excess {Aldrcd v. Comtahle, 6 
<1 B. G81). 

(5) So, if A. starts a hare in the ground of B., 

and hunts it and kills it iliere, it is a trespass ; for so 
long as tlie hare is upon B.’s land it is B/s property 
{Siit/.o)i V. 3I()odf/, 1 Ld. Jiagm. 250). 8o, rabbits 

bred in a warren are tlie j)roperty of the breeder so 
long as they stay in liis land, but not after they have 
left it (Jladesde)} v, Grf/ssrl, Cro. Jac. 195). 

(G) Coiivcr^on hg innocent Burckaser, — The pur- 
chaser of a chattel takes it as a general rule, subject 
to what may turn out to bo defects in the title. 
By a purchase in market overt, however, the title 
obtained is good as against all the world (excej)t in 
the case mentioned at the end of this chapter). If 
not £0 purchased, though purchased bona fide, the 
title obtained may not be good as against the real 
owner. But where the original owner has parted 
with a chattel to A. upon an actual contract, though 
there may bo circumstances w^hich enable that oymer 
to set aside that contract, the bona fide purchaser 
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from A. will obtain an indefeasible title, because, 
until the contract is set aside, A. is in law the owner. 
Tlie question, tlierefore, in nmny such cases will be, 
was there a contract between the real owner and A. ? 
(Cioidf/ V. Liuihai/, Z. 7t., 3 App. Ca. 459.) Thus, 
L. was a manufacturer in Ireland : Alfred Blenkarn, 
who occupied a room in a house looking into Wood 
Street, Cheapside, wTot(5 to Ij., proposing a con- 
siderable pui’chase of L.^s goods, and in his letter 
used this address, “ 37, Wood Street, Cheai^side,’’ 
and signed the letters (without any initial for a 
Clmstian name) with a nani(‘ so written that it 
appeared to be JUenkiron ^ (^o/^ There was a 
respectable firm of tliat name carrying on business 
in Wood Street. The goods wore sent there and thi‘ 
correspondence was all addressed to l^lcnkiron & Co., 
37, Wood Street, and Blenkarn dis])osod of the goods 
to the defendant, a bona fide purchaser: Held, that 
no contract Avas ever made' Avitli Blenkarn, and that 
even a temporary property never passed to him, so 
that he never obtained su(*h n temporary proj)erty 
which he could pass to the defendant {Candy v. 
Linds(((/^ sap.), 

Ej'Cfjdlonti, (1) PIauiti(f\'i Fault. — It is a good 
justification that the trespass Avas the result of the 
plaintiff’s own negligent or AATongful act. 

Thus, if he place his horse and cart so as to ob- 
struct my right of way, I may remove it, and use, 
if necessary, force for that purpose {S/ater v. Swann^ 
2 St. 892). So, if his cattle or goods trespassing on 
my land get injured, ho has no remedy {Turner v. 
Iliinty Broivnl. 220} ; unless I use an unreasonable 

R 2 
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amount of force, as, for instance, by chasing tres- 
passing sheep with a mastiff clog {King v. llose^ 1 
Freem, 347), 

So, if a man UTongfully takes my garment and 
embroiders it witli gold, I may retake it ; and ‘‘ if 
J, T. have a heap of com, and J. D. will inter- 
mingle liis corn with the corn of J. T., the latter 
shall liavo all the com, because this was done by 
J. I), of his own wrong ’’ (Cok(‘, C. J., in Ward v. 
Egrc^ 2 Bnhfr. 323). And likewise, if one takes 
away my enrriage, and lias it paintc'd anew without 
my authority, I am entitled to have the carriage 
without jjaying for the painting (7/esmr v. Green- 
n'ood^ 4 174). 

(2) Se/f-Defenre or jh/enre of Properfj/. — A trespass 
committed in s(4f-dofon(‘e, or deh'uce of property, is 
justifiable. 

Thus, a dog chasing sheep or deer in a park, or 
rabbits in a warren, may be shot by the owner of the 
property in order to save them, but not otherwise 
( Wells Head, 4 C, 4" P, 508). 

But a man cannot justify shooting a dog, on the 
ground that it was chasing animals /e/’a? natarw {Vere 
v. Lord Cairdor, 11 East, 500), unless it w'as chasing 
game in a preserve, in which ease it seems that it 
may bo shot in order to pro.serve the game, but not 
after the game are out of danger {Reade v. Edwards, 
34 L, J., C. P. 31). 

(3) In cjrcrcisf of Right . — A trespass, committed in 
exercise of a man’s own rights, is justifiable. 

Thus, seizing goods of another, under a lawful dis- 
tress for rent or damage feasant, is lawful. 
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(4) Legal AiitJwrify . — Due process of law is a good 
justification. 


Possession. Uule 65. — To maintain an 
action merely for trcf^pass or conversion^ the 
plaintiff must b(i tlu‘ ])ers()n in actual or con- 
structive ])oss(\ssI()n of tli(> g’oods i^SnuUi v. 
Miller^ T. Jl. 480). Jiut tlu' jx'rson (uititled 
to the revc'rsioii of o’oods ma\' maintain an 
action for imy jnoinancnf injury done to tliein 
[Tancred v. Alhjood^ 28 Ex, 862 ; Lancas. 
Waij(jon Co, V. Ftlxlunjli,^ 80 L, J,^ Ex, 281 ; 
Means v. L, cV E, W. li, Co,^ 11 C, 7>\, N. E, 
854). 

Possession follows Title. Sub-rulo 1. — A 

legal right to the jHhssrs.sio/t of jao'i^onalt g draws to it the 
possession [Balnie v. Hatton^ [) Bing. 477). 

(1) Thus, where tlio person in temporary possession 
(as a carrier) delivers my goods to the wrong person, 
then, as the immediate right to the possession of them 
becomes again vested in me, so the law immediately 
invests me with the possession, and I can maintain 
an action for them against either the bailee or the 
purchaser {Cooper v. Wiflomat^ 1 C, B. ^72 \ Wild v. 
Pichford, 8 J/: W. 448). 

(2) Eale of Property under Lien. And so, when, 
by a sale of goods, the property in them has passed to 
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the purchaser, subject to a mere lien for the price, 
the vendor will he liable for conversion if he resells 
and delivers them to another. But in such a case 
the plaintiff will only be entitled to recover the value 
of the goods, less the sum for which the defendant 
had a lien upon them {Fafje v. Eduhjec, L. 11., 1 (7. P. 
127 ; Mariindale v. Smith, 1 Q. B. 380). 

(3) And, on the same principle, an administrator 
may maintain an action for tresj)ass to goods, wliich 
trespass was committed previously to his grant of 
letters of administration {Thorpe v. Smatlicood, 5 
M. G. 7(i0). 

(4) So a trustee, having tlie legal ju’operty, may 
sue in respect of goods, althougli tlic actual posses- 
.sion may be in his cestui qiie trust {Woo<(vrman v. 
Baldoek, 8 Taunt. G7G). 

What Possession suffices. Sub-rule 2.-— 

A}nj j)Of<.session is sufficient to sustain an action for tres- 
pass or conversion against a fvrongdoer. 

Thus, in the leading ease of Armorg v. Betamirie 
(1 Sni, L. C. 31/3), it was held that the finder of a 
jewel, could maintain an action against a jeweller to 
whom he had shown it, witli the intention of selling 
it, and who had refused to return it to him ; for his 
possession gave him a good title against all the world 
except the true owmer. (See also EUiott v. Kernpe, 
7 M, 8^ JE. 312). In short, a defendant cannot set 
up a. JUS tertii against a person in actual possession. 
But where the possession of the plaintiff is not actual, 
but only constructive, the defendant may of course 
set up a jus tertii ; for constructive possession depends 
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upon a good title, and if the title be bad there can be 
no constructive possession (see Leake v. Loveday^ 4 
Jf. ^ G. 972). 


Joint Owners. Rule 66. — A joint owner 
can only maintain trespass or conversion 
ag'ainst liis co-owner, when the latter has 
done some act imamsistiuit with the joint- 
ownership of the jdaintitr (2 Saund. 

47 o; and see Jacobs v. Scaard^ L, /i., 5 7/. L. 
464). 

(1) Thus, a complete ^ destruction of the goods 
would be suflicient to sustain an action, for the plain- 
tiff’s interest must necessarily be injured thereby. 

(2) But a mere sale of them by one joint owner 
would not, in general, be a conversion, for ho could 
only sell his share in them. But if he sold lliom in 
market overt,, so as to vest the whole property in the 
purchaser, it would be a conversion {Mayhvw v. 77cr- 
r/r/c, 7 (7. B, 229). 


Trespass ab initio. Rule 67. — If one, 
lawfully taking a chattel, but not absolutely, 
abuses or wastes it, he renders himself a tres- 
passer ab initio (Oxley v. Wafts, 1 T, It, 12). 
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Thus, if one find a chattel, it is no trespass to keep 
it as against all the world except the riglitful owner ; 
but if one spoil or damage it, and the rightful owner 
eventually claim it, then the subsequent damage 
will revert back, and render the original taking un- 
lawful {Ibid.), 13ut, as against the true owner, a 
man commits no conversion by keeping the goods 
until he has made due inquiries as to the right of the 
owner to them ( VanijhaH v. Waii^ G M. W. 492 ; 
and see PiUoft v. 84 L. Ex, 22). 


Recaption. Kule 08. — When any one has 
(lej)rivc(l another of his g-oods or cdiattels, the 
owner of tlie goods may lawfully reclaim and 
take them, wherever he ha])|)ens to find them, 
so it he ]iot in a riotous maimer or attended 
with breach of the peace. 


Remedies by Action, By tho effect of the 
Judicature Acts, tho distinction in form between 
actions has been finally abolished, so that tho former 
actions of trespass (which lay for an interference with 
goods), trover (which lay for a wrongful conversion of 
goods), and detinue (which lay for a wrongful de- 
tainer of goods) no longer exist, although that of 
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replevin is, at all events in its inception, still different 
from all other actions. It will, iliorofore, bo con- 
venient to consider tlio ordinary form of action first, 
and the action of replevin by itself afterwards. 


Ordinary Remedy by Action. Rule G9. 
— WlRTCvor tlioro lias been a tres])ass, or 
wrongful conversion, or wrongful didcaition 
of a eliattel, an action lies, at the suit of the 
jierson injured, for damages. And where the 
defendant still ndains tlie cliatb'l, the court, 
or a jud^'C, has jiower toordia* that ('xeeution 
shall issue for return of tlu^ spi'eitie chattel 
detained, witliout pvinji; the defendant the 
option of jiaying the assesscnl value instead; 
and if the chatted cannot lie found, then, 
unless the (*ourt or judge shall otherwise 
order, the sheriff shall distrain tlui dc'feaidant 
by all his goods and chattels in his bailiwick 
till the? defendant renders such (diattel (Com. 
Law Proc. Act, 1854, s. 78). 


Replevin. This remedy is, practically speaking, 
applicable only in cases of goods unlawfully dis- 
trained. 

Rule 70. — The owner of goods distrained, 
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is entitled to have them returned upon giving 
such security as the law requii^es, to prose- 
cute his suit, without delay, against the dis- 
trainer, and to return the goods if a return 
should be awarded (sec 19 & 20 Viet. c. 108, 
ss. 63—06). 

The application for the replevying or return of the 
goods is made to the registrar of the county court of 
the district where the distress was made, v/ho there- 
upon causes their return on the plaintiff’s giving 
sufficient security. The action must ho commenced 
within one month in the county court, or within one 
week in one of tlio superior courts ; hut if the plain- 
tiff intends to take the latter (course, it is also made a 
condition of the replevin hond that the rent or 
damage, in respect of wdiich the distress was made, 
exceeds 20/., or else that lie has good grounds for 
believing that the title to some corporeal or incorpo- 
real hereditaments, or to some toll, market, fair, or 
franchise, is in dispute (10 20 Viet. c. 108, s. 95). 


Waiver of Tort. Rule 71. — When a con- 
version consists of a wrongful sale of goods, 
the owner of them may waive the tort, and 
sue the defendant for the which he 

obtained for them, as money received by the 
defendant for the use of the plaintiff {Lamine 
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V. Dorr ell j 2 L. Raym. 1216 ; Oughton v. Sep- 
pings^ 1 B. Ad, 241 ; Notlcy v. Bucky 8 B, tV 
C, 160), But, by waiving the tort, the 
plaintiff estops himself from recovering any 
damages for it [Breiver v. SparroWy 7 B, tS' 
C, 310). 


Stolen Goods. lirLE 72. — If an\' })erson 
who has stolen property, or obtained it by 
false ])retences, is ])rose(*uted to (*x)nvi(diou 
by or on belialf of tlie owner, the ])ro)ierty 
shall 1)0 restored to the owner, and the (‘.ourt 
before whom such ])erson shall l)o tried shall 
have power to order restitution tliereof (24 
& 25 Viet. c. 90, s. 100). 

TliereforCy oven if tlio goods were sold hy the thief 
in market overt (wliieli at eomnion law gives an in- 
defeasible title to th(‘ puroliaser), y(4, by this section, 
they must be given uj) to tlie original owner. And 
where no order is made under tlie act, yet the act 
revests the goods, and giv(‘S the owner a right of 
action for them (Sratfenjood v. Sil center, 19 L. «/., 
Q. B. 447). 

But, where an actual contract for the sale of goods 
is obtained by a false pretence, and the goods are 
delivered under the contract, and are subsefpiently 
sold by the offender to an innocent third party, the 
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latter acquires a good title. For although the contract 
was obtained by a false pretence, yet the goods passed 
under it to the offender with the knowledge of the 
true owner, and the innocent purchaser will not be 
allowed to suffer (see Moycc v. Neirimjton^ L. i?., 4 
Q. B, I), *32 y and Badcoc/c v. Laivnony ih, 394). 


Limitation. Rule 73. — All actions for tres- 
{)ass to, or conversion, or detainer of goods and 
chattels, must be commenced within six years 
next after the cause of action arose. 



( 253 ) 


CIIArTER XIV. 

Of Infringements of Trade Marks and Patent 

Right and CopYKiGirr. 

Although the suhjoct of trade marks, j)atent right, 
and copyright forms a separate group, pra(‘tically 
standing a])art from ordinary torts, and looked uj)ou 
as a specialty to 'which a hnv practitioners 'wdiolly 
devote themselves, yet, strictly sY)caking, infringe- 
ments of these rights are torts, and, as sucli, demand 
some notice (necessarily very elementary) to bo taken 
of them, even in a small work like this. 


Section 1. 

Infrm(jcme)it of Tradr J/roVes and Tradr Names, 

Definition. Hulk 74. — (1) A trade mark is 
the symbol by. wliicli a man causes liis ^oods 
or wares to be identified and known in tlie 
market^ and must now consist of one or 
more of tlie following essential particulars, 
namely : — 

(a) The name of an individual or firm 
printed, impressed or woven in some par- 
ticular and distinctive manner ; or 
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(b) A written signature or copy of a 
written signature of an individual or firm, 
or a distinctive device, mark, brand, heading, 
label, ticket, or fancy word or words not in 
coinnion use, but not a single letter {Re 
Mitchell^ L.R,^ 7 Ch, Div, 3G) nor a combina- 
tion of letters {Rxp, ^iephens^ L, 7i., 3 Ch. Div, 
659); 

(c) A combination of any one or more 
of the abov^e with any letters, words or 
figures, or combination of letters, words or 
figures ; or 

(d) Any special and distimtive word or 
words, or combination of figures or letters 
used as a trade mark ])revi()usly to the 13th 
August, 1<S75 (40 & 47 Viet. c. 57, s. 04). 

(2) A ti*ade nanie is the name under which 
an individual or iirm sell their goods, or a 
name, not merely descriptive, given by an 
individual to an aidicle which, although pre- 
viously known to exist, is new as an article 
of commerce, and which has become identi- 
fied in the market with the goods sold by 
that individual, and not merely with the 
article itself. 

Nature of the Title to Belief. Whether the 
relief in the case of infringeraents of trade mark is 
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founded upon a riglit of property in tlio mark, or on 
fraudulent misrepresentation, is by no means so clear 
as could be desired. It would seem that the tendency 
of the older cases was to hold that the jui’isdiction 
was founded on fraud ; but in the case of T/tc American 
Cloth Co. V. Ameriea)) Leather Cloth Co. (3^1 L. J., 
Ch. 109), Lord AVestbury said, ‘‘The true principle 
seems to be that the jurisdiction of llie court in the 
protection given io trade marks is founded upon 
property,” not of course property in tlie symbol itseli', 
but in tlio solo a])p]ication of the symbol to th(' j>arti- 
cular class of goods of which it constituted the trade 
mark ; and this view was followed in Milling ton v. 
Fox (3 A[. C. 3>3(S), and in ILfrrison. v. Taylor (11 
Jar.., N. S. 408). On the other hand, in The Singer 
Machine Manafaetarers v. Wilnon {L. Jl., 2 Ch. 1). 
434), the Master of the Ilolls scouted the idea of 
there being any proi)erty in the trade mark, and 
founded the jurisdiction wholly upon decej)tion. 
This view was sup])orted by the court of appeal 
(L. It., 2 Ch. 1). 401), but upon the case being 
brought before the House of Lords {L. It., 3 App. 
Cas. 37G), Lord Cairns said, “That there have been 
many cases in which a trade mark has been used, 
not merely improperly but fraudulently, and that 
this fraudulent use has ofien been adverted to and 
made the ground of the decision, I do not doubt; 
but I wish to state in the most distinct manner that, 
in my opinion, fraud is not necessary to bo averred 
or proved in order to obtain j)rotection for a tradii 
mark. . . . The action of the court must depend 

upon the right of the plaintiff and the injury done to 
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that right. What the motive of the defendant may 
be, the court has very imperfect means of knowing. 
If ho was ignorant of the plaintiff’s rights in the 
first instance, he is, as soon as he becomes acquainted 
with them, and perseveres in infringing upon them, 
as cul2>ahle as if he had originally known them.” 
Lord Blackburn, however, was more guarded in his 
language, and said, “ I prefer to say no more, than 
that I am not as yet pr(q)ared io assent, eitlier to the 
position tliat there is a right of 2)ro2>erty in a name, 
or, what seems to rne nearly the same thing, to assent 
to its full extent, to the 2>i'opositioii, that it is not 
necessary to prove fraud.” It is, therefore, somewhat 
difficult to see upon what ground the court gives re- 
lief, but it is humbly sugg(‘st(‘d, that, as distinguished 
from an actual 2’ro2)erty in a trade mark, there is a 
negative 2>roperty or right of 2>rcventing any other 
person from using it in such a manner as to cause a 
probability of such latter person’s goods being mis- 
taken for those of the person who has used tlio trade 
mark, but that such wrongful user, without fraud, is 
no ground for obtaining damages. Whether, how- 
ever, this is the true reason or not, it seems to be well 
established that, — 

Rule 75. — (1) Where a j^orson has a defi- 
nite mark or name, he is entitled to an in- 
junction to restrain any other person from 
using any mark or name so similar as either 
actually to have deceived, or such as obviously 
might deceive, the public, although there 
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mig-lit l)e no intention to deceive (see per 
Lord Cairns in Singer Mnchinc MamifacturcrrS 
T. Wilson^ sujh^ and per Vice-Chancellor Wood 
in Welch v. Knotty 4 K, lV J. 747). But he 
will not be liable to an action for damages, 
or (query) to reiidcu- an a(‘(*ount of liis prolits, 
unless he has act(Hl fraudulently (see per 
Lord Blackluini in Singer MunKjac hirers v. 
Wilson^ snjr). 

('J) 4'Ik‘ (juestion wh(‘tli(‘r a name apjdied 
to a patented or othcu* article' constitutes a 
trade naim*, indicating tlu' manufactureu*, or 
has couu' to be regarded as tlu' proper desig- 
nation of tlu' article itself, and tluu-efore' ojum 
to the Avhole world, is a ([uestion of (‘videncc' 
in ea(*li j)articular (*as(^ (sei' ])('r Lord (^airns, 
L. C., Singer Machine Co, v. Wilson^ L, A'., d 
App, Ca.y at ]). 485). 


(1) Thus, in ILirrinoo Toglor (-sv^a), tlio pL'iintitf 
had a(l(q)te(l, as liis trade mark, llio figure of an ox, on 
the flank of whicli Avas printed tlie word ‘'iJiuham,” 
the names of the plaintiff being printed aboA^o the 
word Diuham,” and tlio Avord ‘‘ mustard,’’ below. 
The defendants, wdio Avero also mustard manufac- 
turers, used a similar ox, but Avithout the words 
“ Durham ” and “ mustard,” l)ut having his name 
Taylor printed below. The fact of the plaintiff’s 
mark being Avell knoAvn throughout the trade liaving 
been proved, the Court held, that the defendant’s 
u. s 
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mark was so similar as to be likelj to deceive intend- 
ing purchasers ; and, although the defendant did 
not know that he had infringed the plaintiff's mark, 
an injunction was gi’anted to restrain him from 
further using it. 

(2) 8o, in rV/'.s V. Chamikr {L. 11 Fq. 446), 

whore the inventor of a sauce sold it in wTuppers, 
whereon it w'as (*alled “ The Oiiginal Heading Sauce," 
and the defendant brought out a sauce which ho 
labelled “ Chandler’s Original Heading Sauce," he 
wus restrained from doing so for the future (and see 
Bralunn v. L. R.^ 7 Ch. l)iv. 84S ; and 

BouJnoi'S V. B(’{(tr, L. R., HI C/l Dir. 516, )k). 

(6) So, where A. introduces into the market an 
article which, though previously known to exist, is 
now as an article of commerce, and lias acquired a 
reputsition in the market by a name, )/(>( nicrch/ do- 
HO ri jit (VO of the article, B. will not be permitted to 
.sell a similar article under the same name (Brahani 
V. Bmfard, 1 //. 3L. 4H)). But where the inventor 

of a ncH' substance, or a new machine, has given it a 
name, and having taken out a patent for his inven- 
tion, has, during the continuance of the patent, alone 
made and sold the substance or machine by that 
name, he is nevertheless not entitled to the exclusive 
use of that name after the expiration of the patent, 
for the name has in such a case become merely the 
name of the article, and not the badge of the maker, 
of it {Linolonm Co. v. Nairn, L. R., 7 Ch. I)iv. 834 ; 
Chcarin v, Wnlhor, L. R., 5 Ch. I)iv. 850 ; and see 
Singer Manufacturing Co. v. Loog, L. R., 8 App. Co. 
14 ). 
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(4) In M<‘ Andrew v. Bassett (33 L. J.y Ch, 561), 
the plaintiffs had manufactured liquorice which they 
stamped with tlie word “Anatolia and it was held, 
that, though this was but the name of a place, yet a 
property in it could be acquired whenMt had boon 
notr)riously apjdied to a vendible commodity sold 
only by a particular firm (and see also iSeigert v. 
FimUniry L. IL, 7 (li. Dir. 801). 

(5) And so where the omnibuses of an omnibus 
proprietor w'erc‘ marked with particular figures and 
devices, an injunction w'as granted to restrain an 
opposition omnibus propridor from adopting similar 
figures and devices {Knott v. J/cyvyr/>;, 2 Keniy 219). 

Assignment of. Sub-rule. — Atthonnh a trader 
maj/ Ifare a property i)i a trade niarhy saffieieid to give 
him a right to e.re/ade alt others from asing it, if his 
goods derive their increased ndne from the personal slid I 
or ability of the adojder of the trade marky he will not 
he allowed to assign it ; for that icoald fw a fraud npon 
the puhlie {Le(dhcr (doth f V. v. American Leather (Jloth 
Fo.y 1 H. M. 271). Jhd if the increased value of 
the goods is not dependent upon such personal meritsy the 
trade marl: is assig)i(d)le {1d(ry v. Bedford ^ 33 L. J., 
Cdi. 465). 

Kxeeption. Helling Artieles under Vendor s ou'}i 
Name. — Where a person sells an article with his own 
name attached, and another person of the same nam(‘ 
sells a like article wuth his name attached, an in j mic- 
tion will not be granted to prevent such last-named 
person from doing so, unless it appears to the Court 
that ho does it with the fraudulent intention of palm- 

s2 
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ing his goods upon the public, as being those of the 
plaintiff {Ihirgcti^ v. Bi(rr/(\ss, 22 L. f/., Ch, 675 ; Sgkfs 
V. SyJies^ B, C. 541 ; M(/f<-srnn v. Thorlcifa Food 
Co,y L. B., 14 C/i. Die. 74H). But if a fraudulent 
intention is proved, or appears bv necessary implica- 
tion, an injunction will be granted. For instance, 
whorci two persons, one named Day and the other 
Martin, recently set up a blacking shop, and adver- 
tised their goods as Day and Martin’s,” Mr. Justice 
Chitty granted an injunction, on the ground that it 
was a plain attempt to hoodwink the public into the 
belief that ihey were selling the blacking of the well- 
known manufacturers of blacking. 


Registration. — lDil(' 7(5, — No ])crson can 
institute a suit to ju’cvcuit the infringiunent 
of liny trade viarlc.^ until and unU‘ss sucli 
mark is registered in tlu^ register of trad(^ 


marks, llegistnition is priina facie evidence 
of the right to the trade mark, and after five 
years is (;onclusiv(i evidence (40 & 47 Viet, 
c. 57, ss. 70, 77). But tliis rule does not 


apply to actions for preventing the infringe- 
ment of a trade name. 
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SEcmox 2. 


I}{fri}}<j(‘)ne)i{ of Patent Pight, 


Definition of Patent Right. IIule 77. — A 
patent rij^lit is a privilege granted by tlie 
Crown (by letters patent) to tlu' first inventor 
of any lU'w nuinufaetiire or invention, that ho 
and his licensees shall have the solo right, 
during tln^ term of fourteen years, of making 
and vending such manufa(*ture or invention. 

O 


It is, liowcA’cT, not iiil(‘ud(.Hl in this work to give 
any account of iiio mode of getting a grant of letters 
patent. The following summary of the law is based, 
in fact, on tlie assumption that letters patent have 
been granted. 


ItiiLK 78. — ladters patent are void and of 
no ('ffe(*t if one or more of the five following 
(xmditions are absent, viz.: (l)the subject of 
the patent must be a manufacture; (2) it must 
be a new invenlion ; (d) the ])atentee or one 
of the ])atente('s (wduTi^ there are more than 
one) must bo the true and first inventor ; (4) 
the subject of the patent must 1)0 of general 
})ublic utility ; (5) a complete specification 
(/. c., a sufficient description of the nature of 
the invention and the mode of carrying it 
into effect, so as to enable ordinarily skilful 
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persons to practise and use it at the end of 
the tenn for which tlie patent is granted) must 
be filed within nine montlis from the date of 
the application for the patent (see 21 Jac. 1, 
c. d; 15 & 16 Viet. c. 83, s. 27; 46 & 47 
Viet. c. 57, ss. 5 et seq,). 

I. What is a Manufacture. A mamifacture, 
according to the derivation of tlie vord, means some 
article made by hand ; but this is Iiardly the sense in 
whicli it is used in the rule. 

Sub-rule 1. — “ 77/c trord manufdcittrp doiofvH cdlwr (( 
fhinq made n'hich /.s* vncful for Hh oioi Hali'(\ and vcndihlo 
a-s r/-s‘ a niodlcinp^ a store, a fi‘lvm)pc, and fnan// 

others ; or to meu)) aa enqiiir or Insi raniod, or sonu 
part of a )i en(jlne or v}str}()n(‘}}t, to he mpdoyed either 
in the nadcing of some prerionstg-hno/rn artirte, or sonir 
other useful purjmse ; or a neu' proct'ss to Ite carried on 
hg linotrn imjjlements, or elements^ acting upon known 
suhstajtees, and uttimatelg producing some other known 
suhstanees, hut in a cheaper or more expeditious mamier, 
or of a better and more useful kind'^ (Abbott, C. J., 
R. V. Wheeler, 2 7A A.L 349 ; Crane v. Price, 4 
.Tf. a. 580). 

Thus, a patent for the omission merely of one or 
more of several parts of a process, whereby the 
process may be more cheaply and expeditiously per- 
formed, is valid {Russell v. Couieg, 1 Wehsf. R. 464) ; 
or for an improvement in one or more of several 
parts of a whole {Clarke v. Adie, L. R., 2 Ajyp, Ca. 
315). 
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II. Newness of Manufacture. Sub-rule 2. — 

The prior hiowhuhje of an inveniion io avoid a patenf 
mud he such kuou'Icd(je ax u'ill enabic the British public 
to perceive the vcri/ discover (/ and to earrj/ the ini'cntion 
into practical use [lliH v. Brans^ 4 F. 4' «/• 288). 

(1) Thus, a new eomhinatioii of purely old ele- 
ments is a novel iuveiitiou, heeausc^ the public could 
not have ]>erc*eived the eembiuation from the sepa- 
rate parts [Harrixo)! v. Andcrston Co.^ L, IL, 1 Aj)p. 
Ca. o74). 

(2) On th“ otlu'r hand, tlio mere application of a 

known iiistriunenl to purposes so analogous to those 
to whicli it has been previously a p] died as to at once 
suggest the a[i])lieation, is no ground for a }>atent 
{JIancood v. (L X, B. Co,, 2 //. 4* f21, and 11 JL 

L. C. God). 8o, where thenj was a known invention 
for dressing cotton and liiiA yarns by machinery, 
and a subsequent patent was ])roeurod for tinisliing 
yarns of wool and hair, the process being the same 
as in th(^ first invention for cotton and linen, the 
patent was held void {Brook v. Aston, G2 L. J . (Vt. 341, 
and Patod Bottle Co, v. Bcf/mour, 5 C. Jk, X. k>. 1(.)4 ; 
but compare Banfjo'/ietd v. Jones, 13 L. T., X. S. 142, 
and Yoaia/ v. Fctnic, 4 Gijf 577). 

(3) Again, when' crinoline.s were made of whale- 
bone suspended by tapes, and an inventor claimed a 
patent for crinolines of exactly similar construction, 
with the single substitution of steel watch-springs for 
whalebone, it was held that there was not sufficient 
novelty ; (and see Thorn v. Worthing Co., L. B., 0 Ch. 
l)ii\ 415 n,). 

(4) If the article be new in this realm, but not new 
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else where, it is yet tlie subject for a valid patent; 
for the object of letters ])atent is to give a species 
of premium for improving tlie manufactures, not 
so much of tlie world, as of the United Kingdom 
{Beard v. Egerton^ 3 C. B. 1)7). 


Inference of Novelty. Sub-rule 3.— 7/‘ there 

is (jrenf nfilitff proved^ 'iioveJhj u'Ul t>e inferred, tni/es.s the 
faeiK render ^neh Inferenec impo^^dde {Cmnie v. Priee, 
1 Weh>^t. Pat. Ca. 31)3; Yonng y. Fernie, 4 Giff: 
o77). 


III. Meaning of true and first Inventor. 

Sub-rule 4. — If the inrent io)) tans hee}/ coininnnieated to 

t 

the pafe}dee laj a pei\s(ni in this eomdr)/, Iw raiaiot eJaini 
to he the true a)at first inrodor ; hut if la' Jans aeqaired 
the knoa'Iedpe of the inrenfion abroad, and introdaees it 
here, tJte tan' AW.-v hint as the trne and first in- 

ventor {Lnris v. f\f((rtiiaj, 10 1i. (\ 22; Jlarsdcn v. 

Sarilfe St. Co., L. P., 3 Er. J). 203). 

And so if the invention lias been discovered before, 
but kept secret by the inventor, it does not render the 
patent of a subs<"(pient inventor of it invalid ; for it is 
new so far as the public are concerned {Caipenter v. 
Smith, 1 Wehst. P. 034, per Lord Abinger). 

lY. General Public Utility. Sub-rule o. — 

The co}nmu}iiti/ at large inast reecive so}ne henejit from 
the invention. 

The reason of this condition is obvious, for an use- 
less invention not only does not merit the premium of 
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a monopoly, but what is Avorse, prevents other in- 
ventors from improving upon it. 

Thus, if one produ(‘es old articles in a new manner, 
such new way must, in some way, bo superior to the 
old method, in order to support a patent ; for other- 
wise the old method is as good as the now ; but the 
Court coiistriK'S such an invention very strictly, os it 
looks jealously at the claims of inventors se(ddng to 
limit the rights (jf tlio public in aib'cting a well- 
known obJ(‘ct ((Vy7/.s‘ v, Z. 7i., d Ch. 1), 

Ido, 

And if the article is produc(‘d at a clicaper rate by 
the new machine, or in a superior slyh% it is a good 
ground for a patent. 


V. Specification, As tlie objeed of letters patent 
is to give tlie Ixaiefit of an invmition to the j)ublic at 
large, instead of allowing it to remain a secret in the 
liands of the inventor; it follows that the nature of 
the invention must Ix' declared by the iiivaoitor. 

Sub-rule 0. — If ihr sjH'(‘/Jirafi()n (c.s- //c 
/x (‘(filed) he (nahif/iKjH.Hj iu.sffj/ieieid or )j/(\sl(‘((di)((/^ if 
o'ill render ihe imient void {S/o/jj.soh v. Ifollidai/^ L, 7i., 
I //. L. did ; Sfd’or// V. Prie<\ II (j, J/e. 1 ; and 

Uinl'H V. Sdfeff/ Li(jhtincf Co.^ L. 7i*., 4 (It. Dir. 607), 
unIcHS the ainhi(jHili/, r((ri((fion or hoperfeetion he HligJit 
(ind immaterial {Gihhs v. Ce/c, 3 1*. Wofs. 255). A 
patentee mapy Jioicercr, from time to time^ obtain leave to 
amend his sp(Y‘if cation, so long as such amendment does 
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not make the invention siihdantmlhj larger ihan^ or 
Huhstantiallg different from^ the invention as origi- 
nally speeified. finch teave^ hon:evc)\ cannot he obtained 
after the commencement of any legal proceeding in rela- 
tion to the patent (4G 47 Viet. c. o7, s. 18). 

Sub-rule 7. — If an object ion he sK-stained against any 
one or more of several invodions included i)( the sanu- 
patenty the e}dire patent is void. Provided that a 
patentee may otdain leave from the Pafnd (tffiee^ before 
the eommenec)}ient of any legal proceeding^ to disclaim 
any invention or part <f an invention included in the ^pcei- 
ficatio)! ; and )nay^ evtoi after the eo)n)neneemv)d of any 
legal proceeding^ obtain leave to make sudi disclaimer 
from the Court or the judge before irhieh or )chom sueJt 
jyroeeeding may he ])endi}ujy sutgeet to ^ueli toms cm 
such (hurt or Judge may impose as to costs or othcru'isr 
(4() cV 47 Viet. e[ :>7, M*. 18, 19). 


Infringement. Kule 79. — A 
fringes a patent riglit by using, 
or vending it within this realm. 


])orson in- 
exereising. 


(1) Thus, tlio captain of a vessel, fitted witli pumps, 
which were an infringement of the plaintiff’s patent, 
was held liable, although he was not owner of the 
vessel {Adair v. Youngs L. /t., 12 Div. IG). 

(2) So, where a patent had been granted in Eng- 
land for a new process for producing more cheaply a 
product previously known, the importation of that 
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product made abroad by the patented process was held 
to be an infringement ( Van lie [f den v. Nemtadt^ L, JL, 
U Ch. Die. 208). 

Exeeptioius. — 1. It would seem that when articles, 
wbieh are tlio subject of a patent, are made without 
a licence from the patentee, simply for the purpose 
of bona fide experiments, those A\ ho make tlieni are 
not liable, unless they are made and used for profit, 
or with the object of obtaining pi-ofit, liowcver limited 
[Freari^on v. Xec, L. II, (7/. Dir. 48). 

2. Where a sjKM'ificatiou has been amended by dis- 
claimer or oiherwisc, no damag(\s will bo given in any 
action for infringement connniti('d before the nmend- 
nient was made, unless tin* ]>ateute(* establishes to 
the satisfaction of thof’ourt that his original claim 
was franie'd in good faith and with reasoiuiblo skill 
(40 ct 47 Viri. r. :>7, .v. 20). 

Such is a very sllglit sket<'h of the ('lements of the 
law relating to patents. Ijct us now pass on to the 
law of copyriglit. 


Sr:cTioN 3. 

Of I)ifrinfje)in‘tdH of Copy right. 

Rule 80. — Liti'rary imojxTty can bo in- 
vaded in tlireo ways, viz.: — (1) Where oiu' 
publislies an unauthorizcal edition of a work 
in this kingdom in wliicli eoj)yright (‘xists, 
or introduces and stdls a foreign repiint of 
feuch a work. (2) When' a man pretending 
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to be the author of a book illegitimately 
appropriat(js the fruit of a previous author’s 
labours. (3) Where a man fraudulently sells 
a work under the name or title of another 
man, or another’s work (per James, L. J., 
Dicks V. Yates, L, IL, 18 Ch. D. 90). 

Tlio last is not an invasion of copyright, but a 
common law fraud, and, accordingly, will not be 
Ireatod of in tliis chapter, wliich relates exclusively 
to infringements of copyright. 

Definition. Kule 81. — Copyright is the 
exclusive right wdiich an author possesses of 
multiplying copies of his own work. 

It seems to he doubtful wliether copyright existed 
at common law, hut, however that may he, it is now 
positively defined and settled by statute. 

Rule 82. — (1) The copyright in a book 
published in the author’s lifetime belongs to 
the author and his assigns during the life of 
the author, and seven years after his death. 
If, however, such period expires before the 
end of forty-two years from the first publica- 
tion of such bo(dv, the copyright in that case 
endures for such period of forty-two years 
(5 & C Viet. c. 45, s. 3), 

(2) The copyright in a work published 
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subsequently to tlic author’s deatli, belonj^s 
to the proprietor of the manuscrij)t for tlie 
term of forty-two }'ears from the iirst publi- 
cation (Ibid.). 

(3) Tlic pro])rietor of a eo})yright cannot 
sue or proceed for any infringeinent of his 
copyright before making an entry of it at 
Stationers’ Hall (Ibid . sect. 11). 

Excrptioii. — There is no copy- 

right in libellous, friindulcnt, or immoral works 
(Stocli'ddlo V. Oinvlnpi^ 5 7/. C, 173; Soift/tcf/ v. 
Shenvood^ 2 J/er. 433). 

So, wlicre a work professes to the work of a 
person other tliau the real autlior, Avilh tlui object 
thereby to induce the public io ]iay a liiglier ])rice 
for it, no copyriglit can be claimed in it ( ]Vrii/!i( v. 
TalUs, 1 C\ 11 893). 

Meaning of Book. Sub-rule. — 77/r Kovd hooh 
includes cvenj volame^ purl and division of a volume^ 
pamphlet^ sheet of letter-press, sheet of itnisie, chart, naip, 
or plan separatebj piddished (sect. 2, and sqq Henderson 
V. JUaxu'ell, L, K, 5 Ch, Die, 802). 

(1) Thus, tlicre may be copyriglit in the wood 
engravings of a work, for they are part of the volume 
(Bogue v. Iloulstoi, 5 I)e G. Sni, 207). 

(2) An illustrated catalogue of articles of furniture 
published as an advertisement by upholsterers, and 
not for sale, may be the subject of copyright (Maple 
Co. V. Junior Army and Nary Stores, L. R., 21 Ch. 1). 
369). 
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(3) So also copyright may subsist in part of a 
work, although the rest may not be entitled to it 
{Low V. Wood, L. R., 6 Eq. 415). 

(4) Again, a newspaper is within the Copyright 
Act, and requires registration in order to give the 
{)roprietor copyright in its contents ; and in order 
that the proprietor of the paper may become the 
])roprietor of the copyright in an article he must 
show tliat ho paid the writer for th(^ copyright 
{Walter V. Howe, L. 7u, 17 Ch, I). 708). 

(5) But it seems that copyright is not claimable in 
a single word, as the title of a magazine; “Belgravia^’ 
for instance {Maxwell Hogg, L. R., 2 (Ui, 207) ; nor, 
as a general rule, in the title of a book {Dirks w 
Yates, L. R,, 18 Ch. D. 76). It seems, however, 
clear that the publication of a magazine or book 
under the title of another existing one might be a 
common law fraud. 

What is Piracy of Copyright. Ivule 
— The act tliat secures cop}udglit to authors, 
guards against the piracy of the words and 
sentiments, hut it docs not jirohihit writing 
on the same subject (per Mansfield, C. J., 
Sayre v. Moore^ 1 d59). 

(1) Thus, in the above case, Lord Mansfield fur- 
ther directed the jury, tliat the question for them 
was, “ whether the alteration be colourable or not ; 
there must be such a similitude as to make it pro- 
bable and reasonable to suppose that one is a tran- 
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script, and nothing more than a transcript. In the 
ease of prints, no doiiht different men may take 
engravings from the same picture. The same prin- 
ciple holds with regard to charts. AVlioever has it 
in his intention to publish a chart, may take advan- 
tage of all prior puhlieations. There is no monopoly 
here, any more than in other instances ; but upon 
any question of this kind, the jury will decide 
whether it bo a servile imitation or not. If an erro- 
neous chart bo made, God forbid il should not be 
corrected, ('ven in a small degrot', so iliat it th('ruby 
becomes more sorvic(‘ab]e and iisidid.'' 

(2) And ev'cn where a great part of the plaintiff’s 
work has been taken into Ibe defendant’s, it is no 
infringement, so long as tli(3 defendant has so care- 
fully revised and corrected it, as to produce an original 
result {Sj)iers v. JJro/fur, G IT. JL d52, and consider 
Dicks v. ibY>c/-.v, L, 7it, lo f 7/. J)ir. 22) ; or, if it was 
fairly done with a view of compiling a useful book 
for the benefit of the public, upon which thfTO has 
])een a totally new arrangement of such matter (per 
Ellenborough, C. J., Can/ v. Kcar.skj/, 4 Ky). 170), 

(3) Tlio part tiikcn by the dtdendant must bo 
substantial and material to enable the jdaintiff to 
sustain an action {C/iaflcrton v. CavCy X. A., 3 Ap/), 
Ca, 483). 

Honest Intention no Excuse. Sub-rule. — 

ffy in ojfecty the great bulk of the plaint{fl'\s publication 
— a large and vital part of his labour — has been 
appropriatedy and published in a form that will mate- 
rialhj injure his copyright; mere honest intention on 
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the part of the appropriator will not suffice (per Wood, 
V.-O., Scott V. Stanford^ L, li,, 3 Eq. 723). 

What is Piracy of Music. Thus, with re- 
spect to music, if the whole air be taken it is a 
piracy, althougli sot to a different accompaniment, or 
even with variations ; for the mere adaptation of the 
air, either by changing it to a dance, or by trans- 
ferring it from one instrument to another, does not, 
even to common api)rehensions, alter the original 
subject. The ear tells you that it is the same 
substantially ; the piracy is, wliore the appropriated 
music, thougli adapted to a different purpose from 
that of the original, may still be recognized by the 
ear {D'^Ahminc v. JJoosn/y 1 Y, C., Ex. 288, per 
Lyndhurst). But, on the other hand, where one 
composed and published an opera in full score, and 
after his death B. arrang<'d the whole opera for the 
j)iano, it was held that this was an independent 
musical composition, and no piracy ( Wood v. Booscfj^ 
L. E., 3 Cl B. {Ex. Ch.) 223). 

Plays founded on Novels. To produce the 
incidents of a novel in the form of a play, is no in- 
fringement of copyright, unless the play bo j)rinted, 
or unless the novel was founded on a i)lay, of the 
copyright of which the author was owner (see Ecade 
v. Conqucsfy 30 L. «/., C. P. 209 ; Tinsley v. Prw’//, 
32 L. J., Ch. 535; and Ecade v. Lacy^ 30 L, P, Ch. 
655). 
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Remedies. Rule 84. — Any person causinji^ 
a book to be printed for sale or exportation, 
without the written consent of the proprietor 
of the coj)yright; or wlio imports for sale such 
unlawfully printed book ; or witli a g*uilty 
knowled<^e sells, publishes, or exposes for sale 
or hire, or lias in his jiossession for sale or 
hire, any such book without the consent of 
the proprietor, shall be liable to an action 
at the suit of the proprietor, to be brought 
within twelve calendar months. And an in- 
junction may be also obtained, to restrain 
the further infring'ement. 

(1) Thus, an injunetioii may bo grantod to restrain 
a person from printing the unpublisliod works of 
another {Prince Albert v. Strange, 1 Mac. 8^ Gor. 
25). And an action at law may also bo maintainod 
for the same cause {May all v. llighy, 6 Z. T., JY. S. 
362). 

(2) An injunction will also be granted, if a per- 
son under colour of writing a review co])ies out so 
large and important a j)ortion of the work as to in- 
terfere with the sale of it : but a reasonable amount 
of quotation, in order to review the work proj)erly, 
is allowable {Campbell v. SeeM, 11 Sim. 31 ; Bell v. 
Walker, 1 Bro. Ch. C. 450). 

Penalties. Besides the remedy by action and 
injunction, there is also a quasi-criminal remedy in 
the case of imported j^iracies, by means of i)enaltie8. 

XJ. T 
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These do not take away the remedy by action or 
injunction, but are cumulative upon them (sect. 17). 


Copyright in Oral Lectures, Dramas, and 
Works of Art. Besides the copyright in literary 
works, there is also a copyright in various other pro- 
ductions. 

Such are oral lectures, dramatic compositions, en- 
gravings, prints, litliograplis, drawings, paintings, 
photographs, and scul])tmes and models. In a work 
like the present, space will not permit me to do any- 
thing more than sketch out tlie main heads of the 
rights of individuals in respect of these productions. 

The publication of oral lectmos, exc*ept those 
delivered in colleges, v'^c., is proliibited by 5 6 

Will. 4, c. G5, without the author’s consent ; but in 
order to have tlie benefit of tliis act, the lecturer 
must give previous noticn? to two justices of the 
peace. 

Eight of Representation of Dramatic and 
Musical Works. The right of publicly represent^ 
liKj dramatic and musical compositions, produced 
in this realm {Boncicault v. Chatferton, L. M.y 5 Ch, 
Div. 267), is vested in the author or composer, and 
his assigns, for the same period as in literary com- 
positions, by 5 & 6 Viet. c. 45, s. 20, which also 
imposes penalties upon any person perfonning them 
without the written leave of the author or composer. 
These penalties are not cumulative, but only alter- 
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native. As to what is a public representation see 
Wall V. Taylor {L. R.y 11 Q. B. D, 102), and Duck 
V. Bates [L, B., 12 Q. B. 7). 79 ; affirmed on appeal 
and probably reported in L. 11.^ Ul Q. B. D.), 

Assignment of Copyright does not include 
Bight of Bepresentation. I may mention, tliat 
the assignment of the copyright of a l)Ook containing 
dramatic or musical compositions is only an assign- 
ment of the right of multiplying copies of it, and not 
of the right of representing it (sect. 22), unless at 
the time of rc'gistoring the assignment tlie same is 
expressly stated. But a more assignment of the 
right of representation do(‘S not se(mi to require 
registration {Lacy v. 22 L. 7., Q. B, 157). 

Similarly, the publication, in this country, of a dra- 
matic piece, or musical composition, as a book, before 
it has been publicly represented or performed, does 
not deprive the author or his assignee of ihe exclusive 
right of performing or r(‘preseuting it {Chappell v. 
Boose y^ L. li.^ 2 Ch. 1), 2d2). 


Engravings. Engravings are protected by the 
statutes S G(‘o. 2, c. Id; 7 Geo. d, c. d8; and 17 Geo. d, 
c. 57. 


Sculpture. Sculptures and models by d8 Geo. d, 
c. 71, and 54 Geo. d, c. 5G. 

Designs. Useful and ornamental designs are 
protected by ‘‘ The Patents, Designs, and Trade 
Marks Act, 188d.” 

T 2 
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Works of Art. Paintings, drawings and photo- 
graphs by 25 & 26 Viet. c. 68. (As to the latter see 
Nottage v. Jackson^ L, H., 11 Q. B- B, 627.) 


Conclusion. Here this summary statement of 
the law relating to torts must conclude. The student, 
must not, however, imagine that such injuries as are 
not named in this or any other treatise are therefore 
not remediable by the law, for wrongs are infinitely 
various. Let him in such cases recollect the obser- 
vation of Cicero, “ Erat enim ratio protect a a rerum 
natura, et ad recto faciendum impellens, et a delicto 
avocans : quoo non turn denique incipit lex esse cum 
scripta est, sed turn, cum orta est.” 


FINIS. 
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ABATEMENT, 

of nuisauco, 227. 

not propc'i- roinedy to prevent prospective niiisanco, ih. 
not proper remedy of couimoiior in respect of overstocked 
warren, ib, 

ACCIDENT, 

if iiievituldo, not actionable, 14 et seq.y and IK) ct aeq.y and 
see Negligence. 
actionable, if i)reventible, ih. 

when occurrenco of, prima facie evidence of negligence, 177. 

ACT OF GOD excuses wbat would bo otherwise actionable, 10, 
14—18. 

ACT OF THIRD PARTY, IG. 

where damage partly caused by, 10 et scq. 

ACTION cannot bo brought twice for same wrong, 80. 

ADOPTION. See Ratification. 

ADULTERY, 

definition of, 180. 

damages for, ib. 

ap})lication of damages, ib. 

mitigation of damages for, 181. 

wiff^’s previous adultery with other men, 182. 

secrecy of raaiTiage, ib. 

evidence of wife’s having enticed co-respondent, ih. 
connivance or indifference of jictitioner, a ba^ to claim for 
damages, ih. 

ADVERTISEMENTS, cnticism of, piivilogcd, 120. 

ADVICE, confidential, a privileged communication, 119. 
AGGRAVATION. See Damages. 
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ANIMALS. See Perociotjs Animals. 
injuries done to, 241. 
trespasses of, ih. 

injuries to, while trespassing, when tortious, 244. 
killing, in self-defence, justifiable, ib, 

AEEEST. See iMniisoNMEXT. 
servant, 49. 

malicious, liability for, 145. 

definition of iiiahcious, 'ih. 

caused by false statement or suppression, 140. 

caused by false atiidavit, ih. 

A88ATJLT AND BATTEEY, 

master responsible for, if committed by servant within the 
general scope of authority, 50 et aeq. 
damages for, 82, 154. 
aggravation of damages for, 92, 93. 
mitigation of damages for, 93. 
causing death, 149. 
definition of assault, 'ih. 
menacing, ih. 

ability to do harm, necessary, 150. 
attempt necessary, ih. 
committed in s])ort, not actionable, ih. 
definition of battery, ih. 

may be occasioned by anything set in motion by defendant, 
ih. 

battery, voluntarily suffered, not actionable, 151. 
mayhem, ih. 

intention to commit, immaterial, 20. 
caused by inevitable accident, excusable, 13 seq. 
general immunity from, 151. 
committed in self-defence, justifiable, ib. 
committed in mere retaliation, not justifiable, ib. 
committed in defence of property, justifiable, 152. 
of pupil for sake of correction, justifiable, ib. 
in order to stop breach of the peace, justifiable, ib. 
in order to arrest night offender, felon, malicious trespassei 
or vagrant, justifiable, ib. 

in order to expel disturber of congregation, justifiable, ih. 
by master of ship, 1 53. 
by officer of law, ib. 

unnecessary handcuffing of prisoner is, ih. 
proceedings before justices release civil proceedings, ib. 
limitation of actions for, 155. 

ATTOENEY, slandering an, 127. 
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BAIL, arrost of principal by his obligor, lawful, 137. 

BAILEE. See Trespass (2). 

BAILMENT, remarks as to contract of, 42. 

BAILOR, 

may bring trespass against purchaser, where bailee has sold 
goods, 24(3. 

may maintain trover for conversion of goods by bailee, 242. 

BATTERY. See Assault and 13attejiy. 

BODILY INJURIES. See Assault. 
caused by nuisances. See Nulsanu’E. 
caused by rK'glmenco. See Neolicjence. 

BOOKS, copyright in. See CorYiiioiiT. 

BRIOK-BURNINu, near highway, a public nuisance, 158. 


CAMPBELL’S (LORD) ACT,*174 et seq. 

gives right of action to relatives of persons killed through 
another’s default, ih. 

who may sue in case executor does not, 175. 
when action maintainable, 174. 
for whoso benefit maintainable, 175, 176. 
jury must ai^portiou damages, ih. 
plaintiffs must have suffered some pecuniary loss, 176. 
not maintainable when deceased received compensation 
before death, 177. 

death must be caused by the act for which compensation 
claimed, ih. 

action must bo brought within twelve months, ih. 

CANDIDATE for office, character of, privileged communication, 
119. 

CARRIER, liable for misfeasance to a person with whom he has 
not contracted, 41. 

CATTLE. See Tbespass. 

when injury is done to, by dog, scienter need not be shown, 
168. 

word includes horses, ih. 
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CHABACTEE, 

fraudulent, when actionable, 234. 

of servant when a privileged communication, 119. 

of candidate for office, given to a voter or elector, a privi- 
leged communication, ih. 

evidence of plaintiff’s bad character in mitigation of damages 
in defamation, 91. 

of daughter’s loose character in mitigation of damages in 
seduction, ih. 

CHATTELS, trespass to, and conversion of. See Tkespass; 
and set Wkongful CoNVEiisiON. 

CHILDEEN of deceased parent, action by. See Campbell’s 
(Loud) Act. 

OIIUECII BELLS, injunction to restrain ringing of, 99. 

(.^LEEGYMAN, imputing uncliastity to a beneficod, is action- 
able per so, 120. 

COMMON, 

disturbances of, threefold, !I25. 

putting beasts on to, by person not a commoner, or putting 
of uncommonable boasts on to, by a commoner, ih. 

proscri])tive right to put uncommonable beasts on to, ih. 

without prescription uncommonablo beasts may be dis- 
trained damage feasant, ib. 

BUi'charging, what is, ih. 

remedy of lord and commoners for, ih. 

obstructing, 226. 
remedy for, ib. 

COMMON EMPLOYMENT, moaning of. See Master and 
Servant. 


CONCEALMENT, when fraudulent, 235. 

CONFIDENCE. See Misfeas^vnce. 
CONSEQUENTIAL DAMAGES. See Damages. 

. CONSTABLE, 

cannot, in general, arrest without a wan’ant, 137. 
must have warrant with him, 140. 
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CONSTABLE — continued. 

may arrest without warrant, 

on reasonable suspicion of felony, 137. 
for breach of peace, even after affray over, in order to 
take offender before a justice, 13S. 
for night offences, 139. 
for malicious inj uries, ih. 
for offering goods for pawn suspiciously, ih. 
for acts of vagrancy, ib. 
for brawling in church, ih, 
local acts empowering constables, 140. 
protected if acting ministerially for a court having jurisdic- 
tion (or prima facie jurisdiction in ceitain cases), 142. 
special protection of, in executing warrants of justices with- 
out jurisdiction, 147. 
limitation of actions against, ih. 
notice of action to, ih. 

power of, appointed by municipal corporations, 148. 
pa5^ment of money into (‘ourt by, ih. 
venue in actions against, local, ih. 

(CONTINUING TORTS, 

commencement of period of limitation in, 79. 

fresh action may bo brought for, until they are stopped, 89. 

(^ONTRAC^T, 

torts arising out of, 3o. 

privity necessary in order to recover for torts arising out 
of, 37. 

damages in torts arising out of, 9o. 
waiver of tort and action on im}diod, 250. 

CONTRACTOR, emj)loycr not in general liable for nuisance 
committed by, or negligence of, 53 ct 6t<i. 
not a “ servant,” 53. 


CONTRIBUTORY NEGLIGENCE. 


/SVe Negligence. 


CON\^ERSION. >S'ee Weongeul Conveiision. 


COPYRIGHT, 

how literary property can bo invaded, 267. 

definition of copyright, 268. 

how copyright acquired, ih. 

none in unmoral or fraudulent works, 269. 

meaning of book, ib. 

in part of a book and not in residue, 270. 
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OOPYEIGHT — conti n md, 
none in a more word, 270. 
none generally in a title, ih, 
what 18 piracy of, ih, 

carefully revising and correcting old matter no infringe- 
ment, 271. 

new arrangement of old work no infringement, ib, 

honesty of intention immaterial, ih, 

what is piracy of, in music, 272. 

plays founded on novels, ih, 

remedies for infringement of, 273. 

injunction to prevent publication of unpublished manu- 
script, ih, 

piracy by review, ih. 
in oral lectures, 274. 

right of representing dramatic and musical compositions 
not included in assignment of copyright of, ih, 
in engravings, 275. 
in sculpture, ih. 
in designs, ih, 
in works of art, 27G. 

COUNSEL, 

opinion of, no excuse for malicious prosecution, 133. 
statements of, privileged communications, 117. 

OEIME. See Defamation. 

CRITICISM. Sec Defamation. 

DAMAGE, 

without wrongful act, not actionable, 5. 
when necessary, ih. 

DAMAGE PEASANT, 

cattle may bo distrained when trespassing, 197, 
unless tended at time, ih, 

DAMAGES, measure of, in actions of tort, 80. 

(1) For injuries to person and reputation, 
for false imprisonment, ih, 
for adultery, 181. 
for seduction, 81. 
for assault and battery, 82. 
for defamation, ib. 

mistake or ill-feeling of jury, 81, 82. 
too small, 82. 
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DAMAGES — conti n md. 

aggravation and mitigation of, 90. 
for adultery, 181. 
for seduction, 90. 
for defamation, 91, 92. 
for false imprisonment, 92. 
for battery, 93. 
consequential damages, 84. 
loss of business, 80. 
medical expenses, ih. 
loss of proj)crty tlirougli agitation, ih, 
under Lord Camj)beir8 Act, 8G. 
injury to trade, ib, 

prospective damages may bo given, 88. 

continuing torts, 89. 

under Employers’ Liability Act, 73. 

(2) For injuries to j)roperti/y 82. 
compensatory in character, 83. 
injury to horse, ih. 
for wrongful conversion, ih, 
trespass, 84. 

infiingemont of patent, ih, 
aggravation and mitigation, 90. 
insolence, 93. 
wrongful seizure, ih. 
causing suspicion of insolvency, ih. 
return of goods, 94. 
where plaintiff only bailee, ib. 
conseejuontial damages, 84. 

luring substitute in place of a chattel, 86. 
trespass, ib. 
infectious disease, 87. 
flooding lands, ih. 

having been obliged to pay damages to third party, 88. 
presumption of amount of damage against a wrongdoer, 94, 
in torts founded on contract, 95. 

DAMNUM, definition of, 5. 

DAMNUM ABSQUE INJUEIA, ib, 

DANGER, trespass under the influence of a pressing, 19. 

DANGEROUS substances brought on to land must be kept at 
peril of bringer, 14 — 16. 
fences, 36. 

works, principal liable for contractor’s defaults, 66 et 
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DAUGHTER, action for seduction of. See Seduction. 
DECEASED PERSON. See Campbell’s (Lord) Act. 
DECEIT. See Fraud. 


DEFAMATION, 111. 
oral or wiitten, t6. 
definition, ih. 
when actionable, ih. 
falsity, 112. 

disparagement, what is, ih. 
construction of words in natural sense, 113. 
ironical words, ih. 
publication, 114. 

intention to 2 iui)li 8 h immaterial where negligence, 115. 
functions of court and jury as to publication, ih. 
malice, ib. 

privileged communications, IIG. 

functions of court and jury, ih. 
parliamentary proceedings, 117. 
judicial proceedings, ih. 
reports of public meetings, 118. 
confidential advice, 119. 
character of servant, ih. 
cliaracter of candidate, ib. 
character of jiublic officer, ih. 
criticism, 120. 
criticism of public men, ih, 

sending ])rivileged communication by telegram, ih. 
limitation of actions for, 129. 
damages. Sec Damages. 
actual damage when necessary, 121. 
when too remote, ih. 
imputation of un chastity, 122. 
imputation of crime actual damage of itself, 124. 
imputation of more breach of trust alitor, 125. 
imputation of unfitness for society, 126. 
imputation of misconduct in business, ih. 
repetition of defamation, 127. 
printing of, 128. 

communication by third party, ih. 
newspaper proprietors protected, 129. 

DEFECT. .See Fraud. 


DEFENCE. See Assault. 
DESIGNS, copyright in, 269, 
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DETINUE, 

action of, 248. 

judge may order return of specific goods in, ih, 

DISABILITY, 

suspends commencement of period of limitation, 78. 
when taking place subsequent to commoncomont of period 
of limitation, is no bar, ih. 

DISPOSSESSION, 

definition of, 198. 

plaintiff must rely on strength of his own title, ih» 
more possession evidence of title for defendant, 199, 
plaintiff‘’s title need not be indefeasible, ib. 

JUS tertii available by defendant, but not by plaintiff, ih. 
landlord claimant need not prove his title, ib. 
tenant may show expiration of landlord’s title, 200. 
master and servant, ib, 
licensor and licensee, ib. 
claimant’s title may bo legal or 0 (piitablo, ih. 
limitation, 201. 
disability, ib. 

acknowledgment of title, ih. 
ecclesiastical corporations, 202. 
commencement of period of, ih. 
discontinuance of posHCSsioii, ii). 

more entry and continual avssortion of claim no bar t ) 
running of statute, ib. 

DOGS, 

noisy, 207. 

liability of owner for injuries by. See Ferocious Animals. 

injury to, 241. 

killing in self-defence, 244. 

killing in defence of sheep or cattle, ih. 

killing in defence of game, when justifiable, ih. 

DOOE, 

careless shutting, of railway carriages, 170. 
contributory negligence by leaving hand on, ih» 

DEAMATIC COMPOSITIONS. See Copyright. 


EASEMENT, 

what is an, 209 ; and see Nuisance. 
grantee of, may enter upon servient tenement in order to 
repair, 191. 
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EJECTMENT, Bee Eispossession. 

EMPLOYEES’ LIABILITY ACT, 70 et aeq. 

ENGINES, near highway. See Nuisance. 

ENGRAVINGS, copyright in, 275. 

EX DAMNO SINE INJURIA, &c., 5 et aeq. 

PALSE IMPRISONMENT. See I^iriiisoNMENT, Constables, 
Justices. 

FALSE REPRESENTATION. See Fraud. 

FELLOW SERVANTS. See Master and Servant, 

FELONY, remedy by action for, suspended until criminal trial 
ended, JIO et aeq. 

how suspension may ho effected, ih. 

I^ENCES, non-liahility for trespass of cattle if adjoining owner 
bound to keep in repair, 191. 

FEROCIOUS ANBIALS, 

liability for injuri(5S caused by, 178 et seq. 
scienter the gist of the action for, ih. 
presumption of scienter, 179. 
when sOentor not ])resunied, ih. 

])roof of scienter, ih. 

scienter, when sheep or cattle worried by dog need not be 
proved, ih. 

FIRE, negligent kcejiing of, IGo, 

FIREWORKS near highway. See Nuis.vnce. 

FRAUD, 

when actionable, 230. 

fal so rcj)resentation of value of business to a purchaser, 
ih. 

false representation of soundness of a dangerous in- 
strument, 231. 
moaning of fraudulent, ih. 

must bo moral turpitude, ih. 
recklessness, when sufficient, ih. 
fraudulent intent essential, 232. 
liability for fraud of agent, ih. 
agent not liable for fraud of sub-agent,. 234. 
fraudulent character must be in wilting to bo action- 
able, ib. 
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FEAUDULENT CONCEALMENT, 
when actionable, 235. 

concealing infectious disease in pigs, ih, 
concealing defect in ship, 237. 

mere abstinence from mentioning a known defect is not 
actionable, 236. 

an industrious concealment aliter, 237. 
plastering over a defective wall, i5. 
expression, “with ail faults,'’ docs not cover all 
frauds, ih. 

FUNERAL EXPPINSES not rocovorablo under Lord Camp- 
bell’s Act, 86. 


GAME, 

property in, not absolute, 242. 

killing dog in order to preserve, when justifiable, 244. 

GOODS. See Trespass, 'VVuongeul Conversion, Negli- 
gence. 

GUN, injury to third party by explosion of a warranted, 30. 


HIGHWAY, 

obstruction of, 8. 

dedication of, to public not a grant of the land, 195. 
trespass may bo maintained by grantor of, ib. 

HORSE, 

accident caused by a runaway, excusable, 14. 
inj lines to, by dog, 171. 
is included in the word cattle, ih. 
measui’o of damages for injury to, 83. 

HOUSE, liability for ruinous state of. See Nuisance. 


ICE, when a public nuisance, 21 — 23. 

IMMORALITY. See Defamation. 

IMPRISONMENT, 

what constitutes, 136. 
moral restraint constitutes, ib. 
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IMPBISOmrENT-coK^nme^?. 
total restraint necessary, 130. 
by judges and magistrates, t^ee Judge. 
by private persons and constables, 137. 
general immunity from, V6. 
arrest of bail by his surety, ih. 
arrest of suspected felon when justifiable, ih. 

•what suspicion sufficient, ih. et seg. 
arrest of breakers of the ])eace, 138. 
arrest of niglit offenders, 139. 
arrest of malicious injurers, ih. 

arrest of suspected persons offering goods for pawn, ih. 
arrest of vagrants, ib. 
acts of vagrancy, ih. 

arrest of interrupter of divine service, ih. 
in other cases warrant necessary, ih. 

cen’tain offenders can onl}' be arrested flagrante delicto, 
140. 

particular powers of arrest given to individuals, ih. 
general protection of persons setting courts of justice 
in motion, 142. 

no 2 )rotoction if court has no jurisdiction, ih. 
what constitutes jurisdiction, 141. 
where prima facie jurisdiction, 142. 
for contempt of court, 143. 

by county court judge, 144. 
by justice, ih. 
habeas corpus, 14G. 
limitation of action for, 147. 
is a continuing tort, ih. 
in caso of justices and constables, ih. 
notice of action to justices and constables, 144, 147. 
damages for, 81. 

aggravation of damages, 92. 

INCOBPOREAL HEREDITAMENT, injury to. Support, 
Light, Watercourse, Way, and Oommon. 

INEVITABLE ACCIDENT. See Accident. 

INJUNCTION, 

remedy by, 97. 

interlocutory or perpetual, ih. 
injuries remediable by, ib. 
noxious fumes, 98. 
noise, ib. 
church bells, ih. 
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INJUNCTION— 

obstruction of light and air, 99. 

cases where damages given instead, ih. 

general rule as to granting of an, 101. 

not granted for a more trespass, 102. 

where waste also alitor, ih. 

j)ollution of lake, ib. 

doj)rivation of su})port, ib. 

trade mark, patent, and copyriglit, ib. 

not granted to restr.ain libel in general, 103. 

publication of private letters, ib. 

whore injury merely threatened, lO-l. 

granted even where it will iuoouvonienco public, lOo. 

mandatory, ib. 

delay, 107. 

INJURIA, 

is always necessary to a tort, .7. 

when no tort without special damage, ib. ct $pq. 

INJURIJE, elassitication of, 12. 

INSANITY, imi)utation of. Hve Defamation. 

INSOLYENC^Y, imputation of. See Defamation. 

INTENTION, not material in torts, 13, 20. 

INVENTOR. SVc Patent. 

INVOLUNTARY TORTS, when actionable, 13. 


JOINT OWNERS, trespasses of, towards each other, PJG. 
JUDGE, 

statements of, absolutely privileged communications, 117. 
not liable for a wrongful imprisonment committed erro- 
neously if acting within his junsdiction, 140. 
jurisdiction of, how constituted, 141. 

prima facie jurisdiction is sutlicient if, through ignorance 
of some fact of which he could have no knowledge, he has 
no jurisdiction, 142. 
power of, to commit for contempt, 143. 
of count}^ court, power of, 144. 
no action against, until judgment quashed, ih. 
general protection of, ib. 

U. U 
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JUDICIAL PEOCEEDINGS, how far privileged communica- 
tions, 117. 

JUBISDICTION. See Judge. 

JUS TEETH, 

dofoiulcant in ojectinont may set up, but not claimant, 19S). 
may bo sot up in trover where defendant not bailee or 
agent, 246. 

JUSTICE OF THE PEACE. iMniisoNMEXT and Judge. 

JUSTIFICATION. See Defamation, Assault, Trespass, 
Imprisonment. 


LANDLORD, 

title of, cannot be disputed by tenant, 199. 

wRen liable for nuisance on demised ])remises, ld9 et seg. 

occupation of servant of, ccjuivalont to personal occupation, 


200 . 


LECTURb^S. See CoPYiaanx. 

LIIJEL, no injunction to restrain a. See Defamation. 

LICENSEE, 

a mere, stands in the position of one of the family as regards 
injuries caused by nuisances, 163. 
possession of, is the possession of the licensor, 200. 

LIEN, 

sale of goods lield under, a wrongful conversion, 245. 

LIGHT AND AIR, 

no right to, ex jui'o naturm, 217. 
no proof of special damage necessary, ih. d seg, 
no excuse that plaintiff has contributed to the diminution, 
218. 

enlargement of ancient lights, ih. 
dominant tenement must be a building, ih. 
a man cannot obstruct on property granted by him to 
another. 219. 

rights of two vendees or lessees from same vendor or lessor, 

ih. 

right to, lost by giving licence to another to do an act, the 
natural consequence of wLich is an obstruction of, 220. 



INDEX. 


291 


LIMITATION, 

of actions of tort, 75 et seq, 
reasons for, ib. 

commencement of period of, tb, 

when tort consists of actual damago, commencemont of 
period of, 71. 

taking away support of land, 70. 
conversion, tb, 
concealed tort, 78. 
disability, ib. 

disability arising subsequently to commoncomont of period, 
ib. 

commoncomont of period when tort continuing, 79. 
in particular cases, tSee under the several headings of thosii 
cases. 

under Employers’ Liability Act, 7;'). 

LOSS OF SELYICE. See Seduction. 


MAGISTRATE. See Justice. 

MAINTENANCE, 
definition of, 239. 
when action maintainable for, ih. 

MALICE. See Defamation. 

ALALICIOUS AIIIIEST. Sec Imtuisonment. 

MALICIOUS rUOSEOUTION, 
definition of, 130. 
when actionable, ih. 
malice generally implied, ih. 

knowledge of plaintiff’s innocence evidence of malice, 
131. 

knowledge of defendant that lio was in the wrong, evi- 
dence (jf malice, ib. 
to stop plaintitY’s nioutli, ih. 
counsel’s ojanion ijo excuse for, 133. 
subsequent malicfj of the defendant, 131. 
adoption of proceedings aln^ady commenced, 132, 
wEere defendant bound over by a magistrate to prose- 
cute, no excuse for, ih. 
act of magistrate iu general an oxcuse, 135. 
alitor where specific charge made, ib. 
causing search wamint to issue, ih. 

u 2 
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MALICIOUS PROSECUTION— ( 

not actionable if reasonable cause for suspicion existed, 132. 
want of probable cause, never impbod in actions for, ib. 
et seq, 

setting aside of proceedings, a condition precedent to action 
for, 134. 

actual damage must bo proved, ib. 

MAN-TRAPS, when illegal, 157. 

MANUFACTURE. See Pate^. 

noxious or offensive, an actionable nuisance. See N UISANCE 
and Injunction. 

MANUSCRIPT, copjuigbt in unpublished, 273. 

MAP, copyright in, 2G9. 

MARKET, dangerous state of, 36. 

MASTER AND SERVANT, 

as to enticing and seducing servants. See Seduction. 
master in general has no nunedy against one who injures 
servant ex contractu, 37. 

master may su(( for an injury suffered by servant incapaci- 
tating him from i)orforming his duties, 184. 
inducing servant to break his contract of service, 185. 

mi'ister may rec(JV(U’ any gain derived by the inducer 
from the servant’s labours, 190. 
general liability of master for torts of, 44. 
accidents occasioned by careb'ssiics.s of servant, ih. 
master when liabU* for illegal act of servant, 47. 
master liable for wilful act of servant if within the general 
scope of his authority, 45, 47 et seg. 
liability of master for assaults of servant committed in scope 
of his employment, 47 et seq. 

master not liable for servant’s torts when committed out- 
side, or beyond scope of his employment, 45. 
master not liable for injuries caused by servant wdiile driving 
master’s carriage on business of his own, ib. 
ratification of servant’s tort, 52. 
meaning of term “ servant,” 53. 

master not liable for torts committed by persons employed 
by servant, 58. 

contractor or intermediate omplo 5 ^or liable for torts of work- 
men, 53, 51. 

job-master liable, and not hirer of horses, 55. 
temporary omidoymont by a third party excuses master, 57. 
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MASTER AND SEBYAm^continued. 

unauthorized delegation by a sorvant of his duties excuses 
master from delegates’ torts, 58. 
when master liable for injuries caused by aeryaut to follow- 
servant, 61. And see EMPLOYERS’ Liability Act. 
meaning of common emj)loyment, 62. 
personal negligence of master, 66. 
master knowingly emjdoying an unskilful servant, 67. 
servant's knowledge of danger, when a bar, 66, 68. 
volunteers, 69. 

MAXIMS OF LAW, 3. 

JilEASURE OF I) .IMAGES. See Damages. 

^1EDI(!AL EXl’ENSES. .See Campbell’s (Loud) Act. 

MEDICAL ]\[EN, 
nogligenco of, 35. 
slandering. See Defamation. 

MINE, flooding of, by water brought by defendant on to his 
land actional do without proof of negligence, 16 saj. 

MISFEASANCE, liability for, 41. 

MISREPRESENTATION. See Fuaui). 

MISTAKI'], no Justifuaition, 13, 20. 

MITIGATION. See Damages. 

MURDER. See Defamation. 

MUSIC ATj COMPOSITIONS, assignment of copyright in, is no 
assignment of the right of public representation of them , 
275. 


NECESSITY, right of way of, 222. 

NEGLIGENCE. See also Professional Men; Master and 
Servant ; Contilvctor. 
definition of, 166. 
when actionable, ib. 
dangerous stacking of hay, ih. 

entrusting loaded gun to inexperienced servant girl, ih. 
bursting of water company’s mains, 167. 
damage caused by extraordinary flood, ih. 
custody of dog entrusted to a railway company, ib. 
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NEGLiaENCE--con*:mtc(Z. 

dangerous and savage animals, 167. 
when scienter necessary, ib. et seq. 
when scienter not necessary, 168. 
negligence a mere relative tenn, and varies with circum- 
stances, 169. 
onus of proof of, 177. 
contributory, 170. 

where contributory, affords no excuse, 171. 
contributory, in infants, 173. 

actions by representatives of a i')orson killed by. See Camp- 
bell’s (Lord) Act. 

duties of judge and jury in actions for, 178 seq. 
mode of estimating damages caused by, 169. 

NEWSPAPERS. See Defamation. 

NOISE. See Nuis.vnce ; Injunction. 

NOXIOUS TRADE. See Nuisance. 

NUISANCE. And see Poisonous Trees, Market, Unfenced 
Hole, Dangerous Substances, Dangerous Fences, 
Water and Injunction. 

(1) Causing Injury to the Person^ 156. 

* definition, ib. 
excavations near roads, ih. 
escape of water, sewage, &c., ih. 
noxious fumes, 157. 
foul cesspools, ih. 
spring-guns and man-traps, ih. 

oven trespassers injured by spring- guns and man-traps 
may maintain action, ih. 

spring- guns for protection of dwelling-houses at night, 
lawful, ih. 

pit or engine near highway, illegal, ih. 
windmills and fires for burning u'onstono near highwa}^ 
nuisances, 158. 

letting off fireworks near highways, ih. 
injuries caused by quarries at a distance from highway 
not actionable, ih. 
ruinous promises, 159. 

where nuisance subsists negligence is immaterial, ih. 
by contractor. ^ See Master and Servant. 
landlord not liable for injuries caused to tenant by 
ruinous premises, ib. 
aliter in case of fraud, 160. 
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NUISANCE — continued. 

(1) Causing Injury to the Person. — continued. 

tenant only, generally liable to third parties, 159 ct seq, 
landowner liable if be authorized the nuisance, ib. 
nuisances on or near private ways, 161. 
ruinous railway works, 162. 
act of God justification, 163, 
dangerous canals, ib. 
nuisances on public roads, ib. 
injuiios to guests through a subsisting, ib. et 8cq. 
injurios to j)ersons coining on business, 164. 
inj uries thrt)ugh impro})or condition of railway stations, 
ib. 

ill-liglitod stations, 165. 
hmitation, ib. 

(2) Causing Injury to Real Property, 
definition of a, 204. 

general princi])le ai)plieablo to, 205. 
iift'ectiiig corporeal hereditaments, ib, 
disgusting fumes, ib, 
noisy trade, ih. 

the nuisance must bo material, ih, 
noisy entertninments, 206. 
allowing water to escape, ib, 
overhanging eaves, 207. 
overhanging trees, ib, 
pig-stys, ib. 
noisy dogs, ih. 
small pox hospital, ib. 
reasonableness of place when no excuse, ib. 
distinction between injury to property and annoyance 
in its user, 201. 

immaterial whether plaintiff goes to the nuisance or it 
to him, 209. 

prescriptive right to commit, 210. 
easements, ib. 
profits a j)rendro, ih. 
title to easements, ib. 
disturbance of right to support, 211. 
right may be released by agreement, 214. 
the damage must bo material, 212. 
railway and canal companies have no right of support, 
214. 

subterranean water, ib. 

land burdened with buildings, ih. 

support from adjoining houses, 215. 

quaere whether right can be gained by prescription, 216. 
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NUISANCE — contiii ned> 

(2) Camwg Injury to Heal Proj^erly — continued. 
right to light and air. See Light anij Air. 
right to watercourse. See Watercourse. 
right to ways. Set Ways. 
remedy hy abatement, 227. 

remedy by abatement not applicable to prospective 
nuisances, ih. 


OBSTEIIOTION of entr}^ to places of business, (S, 9. 
of road, ih, 

of light and air. See Light and Air. 

OMNIBUS, fraudulent imitation of, Ity a rival proprietor, 2<3!^ 
OUSTEli. See Dispossessk^x. 


PAKTY-WALL, trespass to, 190. 

PATENT, 

definition of, 201. 

conditions to valid grant of, ih. 

what is a manufacture (‘ntitled to, 202. 

newness of manufacture ne(a,\ssarv to, 200. 

lule 111 lliU V. 7'o’ea.s', lit. 

prior hnrwl(Hlg(‘. of the public fatal to, ih. 

new (“(Jinbination of old elennuits, ih. 

a])}dicatioii oi‘ a known iustruna'iit to anal(»gous ]>urposcs, ih. 
nowne.ss only a])plies to the Piiitcd Kingdom, ih. 
novelty inferred Avlna-e utility very great, 20^1. 
meaning cjf true and first inventor, 'ih. 
secri't ju'ior knowU'dg(^ of another no bar to, iJ). 
manufacture must be of gema-al piildie utility, ih. 
ju'oducing old artich‘s in a new v'ay when a now manufac- 
ture, 20o. 
specification, ih. 

disclaimer and anicndmont of .s])cciflcation, 205 et seq. 
remedy for infringement, 200. 

no remedy when articles made merely for experiment, 207. 
PATENT DEFECT. See Fraui). 

PERJURY, 

no action lies for consequences of, 117. 
imputation of, not actionable, unless made with reference to 
a judicial inquiiy, 125. 
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1‘ERSONAL PBOPERTY, trespass to. See Trespass. 
1TG8TY. See Ntjis.ance. 

POISONOUS TREES, 21. 

POSSESSION. See Trespass. 

PRES(^RIPTION. See Light and Am, Nuisance, Support, 
Watercourse, Way, Common. 

PRINTER. See Defamation. 

PRIVATJ’] WAY. .Sf^eWAY. 

PPJATLEGED COMMUNICATIONS. Sec Defamation. 
PRmTY in ([uasi torts, 37. 

I'ROBAPLE CAUSE. Malicious 1'rosecution. 

PR(>BABLE CCJNSEQUI^NCE, cyory man prosumod to intend 
the, of his acts, 20, 

PROFESSIONAT. MEN, negligence of, 3o. 

PUBLIC NUISANC'E, bVe Nuisance, 
when actionahlo, 7, H. 

l^UBLKhVTION. See Defamation. 

RAILWAY (T)MPANY. See Negligence, Master and Ser- 
vant, Misfeasance, and Nuisance. 

liATIFKVVTION. See Master and Servant. 

RECAPTION, 248. 

RECKLESS CONDUCT, liability for consequences of, 20. 
REMOTENESS of damage, 21. 

REPLEVIN, action of, 248. 

RESULT of wrongful act, if naturally in sequence, may be sued 
on, 20. 
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REVEESIONEB, 

may enter into and inspect promises, 192. 

remedy of, for injury to land, 228. 

remedy of for trespass, accompanied by a denial of title, 

remedy of, for obstructions, ih. 

no remedy given to, for more transient trespasses or nui- 
sances, 229. 

some injury to the reversion must be proved, ih, 

RIVER. See Watercouuse. 

RUINOUS RREMISES. See Nuisance. 


SCIENTER. See Ferocious Animals. 

SCULPTURE, copyright in. See Copyrigut. 

SEDUCTION, 

action for, whence arising, 184. 
of servant from master’s employ is actionable, ih. 
contract of service, when implied, ih. 
any profit gained by, may be recovered, 190. 
debauching plaintiff’s daughter, 185 et seq. 
proof of loss of service necessary to sustain an action for, ih, 
contract to pay wages unnecessary to create relation of 
master and servant, ih. 
small services suflice, ih. 

when daughter lives with her father, and is a minor, service 
is presumed, 180. 

aliter wEero the daughter acts as another’s housekeeper, ih. 
aliter where she sup])orts her father, ih. 
whore service to another is put an end to, the right of the 
parent revives, ih. 

temporary visit no termination of service, 187. 
relation of master and servant must subsist at time of 
seduction, ih. 

if parent helps to bring about his ovm dishonour, ho cannot 
recover, 188. 

damages in, 189. And see Damages. 
aggravation of, ih. 

breach of promise of marriage not matter of aggrava- 
tion, ih. 

mitigation of, ih. 

previous immorahty or looseness, 190. 
limitation, ih. 
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SELF-DEFENCE, injury committed in, 19. 

SEEVANT. See Master akd Servant. 

may sue for loss of luggage althougli master paid the fare, 
40. 

SEWEB, wEen vestry liable for defect in, 14. 

SHAFT, unguarded, 20. 

SHEEP, injuries to, bj^dog actionablo without proof of scienter, 
168. 

SLANDEB. See Defamation. 

SPBING-GUNS. See Nuisance. 

STATUTE does not take away common law rights in general, 29. 

STATUTOEY DUTIES, 
breaches of, 2!3 et seq. 

whore no right created in favour of the plaintiff there is no 
action maintainable, 28. 
copyright, ib, 

SUPPOBT. See Nuisance (2). 


TENANT. See Landlord. 

cannot dispute landlord’s title, 200. 

but may show that title has expired, f 

TITLE. See Trespass and Dispossession. 

TOBT, 

definition of, 4. 

arising out of contract, 35 et seq. 
waiver of, 250. 

TBADE MAEK AND TBADE NAME, 
definition of, 253. 
nature of the title to relief, 254. 
injunction to restrain infringement of, 256. 
damages, 257. 
account of profits, ib. 

whether trade name indicates manufacturer or class of goods 
manufactured, ib. 

no trade mark in descriptive name of a new product, 268. 
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TEADE MAEK AND TEADE ^ AM'E-~contviued, 
asHignmont of, 2o9. 

sollinf^ articl(!H imclcr Bcllor’8 ovn name, ih, 
registration necessary before bringing an action, 260. 

TEESR 

(1) To Lands [quare clausum frrfjit)^ 191 et seq. 
definition, ih. 

wliat it consists of, ih. 
driving nails into wall is, ih. 
by straying cattle, ih. 

any user going beyond that authorized, 192. 
remedy for, by distress damage feasant, ih. 
of animals form natui“e, ih. 
in retaking goods, juslifia])le, ih. 

in driving e.atlle off plaintiff's land, when justifiable, ih. 
in distraining for rent, justifiable, ih. 
in executing legal process, justifiable, ih. 

rev(a'siouer ins])ecting ])rcinises, justifiablo, ii. 
in escajung a pressing danger, justifiable, ih. 
by grantee of easeinent for the purpose of making 
repairs, justifiable, ih. 
under dm; legal aulliorif y, justifiable, 193. 
plea of liberum t(mcmentum, ih, 
trespass(a‘s ab iidtio, ih. 

poss('ssioTi iKicessary to maintenance of action for, 191. 
when two ])eople are in adverse possession, possession 
in persons entitled, ih. 
possession dates b.aek to title, 195. 
onus of j)roof of title lies on prima facie trespasser, ih. 
when surface and subsoil in different owners, ih. 
to highways, ih. 
of joint oAvners, 19G. 

carrying away of soil by one of two joint owners, ih. 

reasonabh^ working of coal mine by joint owner, ih. 

inj uries to party-walls, ib. 

continuing, 197. 

damages for, 84. 

aggravation of damages, 90. 

limitation of actions for, 198. 

(2) To Goods and Chattels [de asportatis bonis). 
what is, 241. 

to animals, ih. 

good intention no excuse, ih. 
destruction of goods by baEee, 242. 
excessive sale by sheriff, ib. 
killing game or animals ferae naturse, ih. 
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TRESPASS— oonii7i ued. 

(2) 2'o Goods and Chattels {de asportafis honis) — coutinuod. 
purchasing goods witliout title, 2 J2. 
distinction between fraudulent contract and no con- 
tract, ib. 

no trespass if jdaintift in fault, 213. 
no remedy if juiiinals get injured whilst trespassing, 
unless defendant uschI uiirivasonable force, ih . 
wrongful alteration or mixing u}) of goods j)revonts the 
person altering from maintaining an action for the 
materials or goods M'itli wliieli the alteration was 
made or mixed, 2-M. 
unauthori/(Hl painting of carriage, ih. 
trespass in defeiuMi of ]n'o])ortv, ib. 
shooting a tres])assing dog, when allowable, ib. 
tresj)ass in self-deh’nee, ib. 
trespass in ex(‘rcise of right, ih. 
trespass in exercise of legal authority, 2'4r). 
possession necessary to maintenance of action, ib. 

W'lieii iHiversioiK'r can sue for, ih. 
possession follows title, th. 

bailee delivering goods to an unauthoriz(3d person re- 
vests possession in bailor, ih. 
sale by a pei'son having a lion is a tri^spass, ib. 
damages fur sale of goods by jx'rson having a lion, 2I(). 
administrator may maintain tr(‘s])ass for injuries to 
goods committed before grant of administration, ib. 
so may a trustee when ])ossession actually in cestui 
quo trust, ib. 

what possession siillices, ib. 

possession of tinder, ib. 

possession, pi ima facie proof of title, ih. 

defendant cannot in geneinl std up jus tertii, ib. 

trespasses of joint owners, 217. 

trespass :i b initio, ib. 

recaption, 248. 

action for tr(3s])ass, ih. 

action of repb.'vin, ib. 

waiver of tort, 2d0. 

stolen goods, 2ol. 

limitation, 2.32. 

TROVER. See Wrongful Cunvelsion. 

TRUSTEE may maintain tresj ass or conversion for injuries to 
goods when actual possession in cestui quo trust, 24G. 
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UNFENOED HOLE, 20. 


VIEW, interruption of, is no tort, 8. 

VIS MAJOE, excuses, wliat would otherwise be actionable. 
See Act of God. 

VOLUNTEEES not in general entitled to recover for negligence 
of a party or his servants, 69. 

VOTE, wrongful refusal to record, is a tort, 8. 

WALL, 

trespass to, bj^ sticking nails into it, 191. 
party-, 196. 

WAEEANT. See Constable. 

WAEEANTY, damages incurred through breach of, may be 
recovered, 39. 

WASTE, 30. 

WATEE, 

causing accumulation of, whereby another’s property is in- 
jured, is actionable, unless injury caused by vis major, 
14—18. 

WATEECOUESE, 

right to use of surface watercourse vested in riparian pro- 
prietors, 220. 

alitor with regard to subterranean W’ater, ih. 
disturbance of right to use of, ib. 
fouling a well, 221. 
penning back water in, 222. 

prescriptive rights in derogation of other riparian proprietors, 
ih. 

rights may bo gained in an artificial, ih. 

WAY. Nuisance. 
right of, 224. 
right of, of necessity, ih. 

cesser of right when necessity ceases, ih. 

WIFE may sue for loss caused by the killing of her husband, 
174. See Adulteky. 


WINDOWS. See Light and Air, 
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WOEDS. See Defamation. 

WRONGDOEE, 

any possession sufficient to sustain trespass against a, 24 (i. 
all tilings are presumed against a, 95. 

WEOKGEUL CON\T5ESION, 
what is, 241. 

destruction of goods by bailee is, 242. 

purchase of goods from a poison not entitled is a, even by a 
bona fide purcliuscr, ih, 

possession necessary to inaiiitcnanco of action for, 245. 
reversioner cannot sue for, ib. 
reversioner s ronicdy, ib. 
possession follows title, ib. 

anauthorized delivery by bailee revests possession in bailor, 
ib. 

sale by one having a lion is a conversion, ih. 
any possession siilllces against a wrongdoer, 249. 

I)OSsession of finder, ib. 
possession })riiaa facie evidence of title, Hk 
when defendant may sot u]) jus tortii, ib. 
conversions of joint owners, 247. 
subs(’!quont conversion of lawfully-obtained chattel, ib. 
making inquiries as to real owner before delivering goods 
to him is no conversion, 248. 
recaption, ib. 

ordinary remedy by action, ib. 

power of judge to order restitution, 249. 

replevin, ib. 

waiver of tort, 250. 

limitation, 252. 

restitution of stolon goods, 251. 
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STEPHSIT’S N'B'W’ COMMBNTABIBS.-lOth Edit. 

Mr. SEEJEANT STEPHEN’S NEW COMMEN- 
TARIES ON THE I-AAVS OE ENGLAND, partly founded 
on lUackstone. By Ills IIoxouu Judge Stephen. The Tenth 
Edition. 4 v{)ls. 8vo. 4/. I.'j. cloth. 1886 

The Work selccte-d for the lutciimMluite Examinations for Solicitors for 1887 

and 1888. 


Ff-nm the “ Law Times'' 

“ Onr old familiar friend, Stt'phon’s 
Gomruontiirif's on the Laws of Euirland, 
comes to u« in a handsome blue hi tiding, 
in its tenth edition. The Editor is 
Mr. Aiehibald Brown, and, vhen wo 
remember the amount of ex('ellent work 
this frenGemun has done in tlie hteraturc 
of the law, hi.s name is a g’uarantet* that 
nothing hji« been omitted which was 
necessarj.' to insert to bring Steplum 
doMni to tlip date of publication We 
should have, to repeat Mr. Brown’s 
pi'eface if wedetaihid the addiiions and 
amendments whieli he has made. All 
that we need do is to as.siirt* tin* iTo- 
fes.sion that, having examined these 
volumes, we find tliora all that could 
be desired, without any appreciable in- 
ereawf in hulk — a really grc'at considera- 
tion, having regard to the enornums 
growth of statute and case law.” 


Fr<>T,i the “ Lmv Student's Journal.'' 

“'J'his well-known work being just 
now the established b'*" study 

for the Holicitors’ Intermediate Exami- 
nation, tt-'Tids, of eouTHc, to its more 
speedy sale. Besides, it is indeed in 
many Nens<*s a wonderful and a useful 
book, containing’, its it does, something 
on nearly everything. The jirejiaraiion 
of this edition ha.s, we are informed in 
the j>refaee, been (mtrusted to that la- 
boriou.s fjonijiiler and editor of law book.s, 
Mr. Archibald Bnnvn, though, for some 
reason. Ins name does not ajipear on the 
tith'-puge. Mr. Brown has had great ex- 
IHTienee in this way, and we are inclined 
f<» believe his statement that he has 
paid sedulous atbaition to the wants 
both of the profession and of students.” 


FISHER.— THE FOREST OF ESSEX. 

THE FOKEST OF ESiSEX : its History, Laws, Ad- 
ministration, and Ancient (’u.^loins, and tlit) Wild Deer which 
lived in it; with Majis and other lllustratioiis. By William 
Bichard Fisuer, of Ijiiicobi’s lun, BarriHter-at-Iiaw, Author 
of “ The Law of Mortgage and other Securities upon Pro])erty.” 
This day is published. In 1 vol. crown 4to. 1/. loa. roxburgh 
binding. 1887 


CLIFFORD’S PRIVATE BILL LEGISLATION. 

A HISTORY OF FKIVATE BILL LEGISLATION. 
B}’ Frederick Clifpord, of the Middle Temple, Banister-at- 
Law. In Two A"olumc.s. 8vo. 21. cloth. 1885 — 1887 

May he had separately^ Vol. 1, 208.; 2, 358. cloth. 


* * 
* 
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POWELL ON EVIDENCE. By CUTLER & GRIFFIN. 

— Fifth Edition. 

P0AVT:LI;8 PRINOirLER and PRACTICE of the 
LAW of JWJDENOE. Fifth Edition. By J. Cutler, B.A., 
ProfoHHor of Eri^dish I jaw and Jiirifipriidence, and Professor of 
Indian «Iiiris])riidencc at King’s College, London, and E. F. 
GriI'FIN, B.A., Barristers-at-Law. Post 8vo. 20s. cloth. 1885 


“Tlicro iH liardly any branrli of t}ie 
law of KTfater iiiirTcst and iniportunca', 
not only to tho prrifoHsion, but to the 
public at larpo, than the law of evidence. 
On thin branch of the law, moreov<>r, 
all well as on many others, important 


chanpcR have been effected of recent 
ycai“8. We are, therefore, all the more 
inclined tf> welcome the appearance of 
the Fourth Edition of this valuable 
work.” — Law Exavihiation Journal. 


DENISON AND SCOTT’S HOUSE OF LORDS APPEAL 
PRACTICE. 


APPEALS TO THE nOUSE OF LORDS: Procedure 

and Practice relative to English, Scotch and Irish Appeals; with 
the Appellate Jurisdi(;lion Act, 187(); the Standing Orders of 
the House; Directions to Agents; Eonns, and Tables of Costs. 
Edited, vath Nobis, Bc'ferences and a full Index, forming a 
complete Book of Practice under the New Ap]»cllato System. 
ByCbiAs. Marsh Denisox and (’has. Henueuson ScoTT*of the 
Middle Tern] )le, Es(]s., Bamsters-at-Law. 8vo. 1 (is. cloth. 1879 


“The most iniporlanf portion of the 
work, vi/., that c,on(*('niinf' the Frocf'- 
dure and Traci ice on Apju'al to th<». 
I{ous(* of Lords, contains informal ion 
of the most iniiioUaiit kind to those* 
H'cntlcmcn wlio liave bnsincss of this 
nature; it is well and aldy compiled, 
and tin.' praf'titioner Mill find no dilli- 
culty in followiu;^ the various stops 
iiidicati'd. 

‘‘The M'liolehook is mtII and carefully 
prepared, and is uiiusnally readable in 
its style.”— ./a.s//rc of t/ir I’face. 

‘‘ This is a small voluiru* upon a sub- 
ject of the neatest practical interest at 
the piesent time, for, notMithsOindinii: 
the changes which have been made in 


the const ruction of the ultimate (Vmrt 
of Appeal, there arc no two opinions as 
to the position which it holds in the 
eontidenci.* of the profession and the 
public. A learned introduction gives a 
brief but siiHieient hi.storii:jil sketcli of 
the jurisdiction of the House of I^ords. 
'I'his is folloM'cd by a jaractical treatise, 
M'bich IS a comiilcte and M'l'll-MTilten 
gniile to the procedure by M'hieh an 
Appeal is begun, continued, and ended, 
including an imporbmt ohapUir on 
(lusts. Tn an Ap]>endix are given the 
Act of IHTG, the portions of the. Supreme 
Court of Judicat ure (Ireland) Act, 1877, 
aiul the Scotch Statutes, Forms, and 
Bills of Costs .” — Law Times. 


DAVIS’S LABOUR LAWS OF 1875. 

THE LABOUR LAWS OF 1875, with Introduction 
and Notes. By J. E. Davis, Estp, Barristor-at-Law, and late 
Police Magistrate for Sheffield. 8vo. 12s. cloth. 1875 

CRUMP’S PRINCIPLES OF MARINE INSURANCE 

THE PRINriPLER OF THE LAW RELATING TO 
MARINE INSURANCE AND GENERAL AVERAGE in 
England and America, with occasional references to French and 
Gorman Law. By F. Octavius Crump, of the Middle Temple, 
Esq., Barrister- at-Law. In 1 vol. royal 8vo. 21«. cloth. 1875 
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MAYER’S FRENCH CODE OF COMMERCE. 

THE FEENCIl CODE OF COMMERCE, as rovisod to 
the end of 1880, and an Appendix eontuinin^ later Statutes in 
connection therewith, rendered into Englisli, with Explanatory 
Notes and Copious Index. By Sylvain Mayer, Ji.A,, Eh.l)., 
of the Middle Temple, Esq., Barrister-at-Law. Just publishi'd, 
post 8vo., 9s. cloth. 1887 


SHELFORD’S JOINT STOCK COMPANIES.— 
Second Edition by PITCAIRN and LATHAM. 

STIELFORD’S LAW of JOINT 8TO(Tv (H)MEAN1E8, 
containing a l)i}.^est of tlit' C'ase Law on tliat sul»j<‘et; tlio Com- 
panies Acts, 18()2, 18(>7, and otlua* Aets relating to Joint Stock 
Companies; the Orders nmd<^ uiidta- tliose Acts to rt'^ulati' Bro- 
coedin^s iu th(^ Court of (haueery and Cutiuty Courts; and Notes 
of all Cases inter])retin^' the abovo Acts and Orders. S(M' 0 ]id 
Edition, much enlarged, and brinj^in^ tlm Statute's aud (’ases 
dc3wn to the date of jmlclieation. By J)AYII) I'rn’Ainx, M.A., 
Fellcnv of JNfayulalc'u Collc'^c!, (txford, and of Einc'oln’s Inn, 
Barristor-at-Luw, and EuAxeis Law Latjiam, B.A., Oxon, of 
the Inner Tennph', Barrister-at-Ijaw, Autlioi- of ‘‘A Treatises ou 
the Law of Window Lights.” 8v<). ‘ibs. cloth. 1870 


DREWRY’S FORMS OF CLAIMS AND DEFENCES. 


FORMS OF Ci.AIMS AND DEFENCES IN (’ASES 
intended for tho (TIANf'liLY" DIVISION OE THE IIJOII 
tHlUKT OE JUSTICE. With Notes, containing an Oiitlim^ of 
the Law relating to each of tlu^ snbjects trc'ated of, and an 
Appendix of Eorins of lhi(lorH<'m<‘nt on tlic Writ of Sumnions. 
By p. Stewart J)rewry, of the Inner Tenqjle, ]is((,, Banister- 
at-Law, AAitlior of a Treatise' on Injunctions, and of Ivcjxuts of 
Cases iu E([uity, temp. Kiudersley, V.-( and otlnu- works. Ecest 
8vo. 9s. cloth. 1870 


“ Mr. I)rf!wry'8 jilan of tokiiipr tho 
I'ae'th ff)r tho foruis from ronort' d f jisos 
and adapting Ihoni to the in-w rulcH (»f 
pleading', serins tla.* bent tliat can be 
adopted. The fonuH we liave loolicd at 
seem to be fairly coirect.”— /SVy/icao/a’ 
Journal. 

** Tlie equity draftsmen of the present 


day, -who, bo\vcv( r ('Xjtf i icnccd in Ibc 
niceties (jf llic pa.st sy.stcin, ciniiiol, iiut 
iced ttic aid of a wei K' thus coio})ilc«l, 
and, truMlinf.> to its gniilaijcc, ttcnclif in 
tanc and labour saved ; while to the 
young<,'r members of the profession es- 
jieeially w(' cordially recommend the 
work." — /rid/i Law J'mics. 


ROBERTS’ PRINCIPLES OF EOUITY.— Third Edition. 

THE PRINCTFLES OF EQUITY as administored in 
the SUPREME COURT OF JUDICATURE and other Courts 
of Equitable Jurisdiction. By Thomas Archibald Roberts, 
of the Middle Temple, Esq., Bariister-at-Law. Third Edition. 
8vo. 18a. cloth. 1877 
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DAVIS’S PRACTICE OF THE COUNTY COURTS.— 
Sixth Edition. 

THE PEACTICE OF THE COUNTY COURTS.— 
By James Edward Davis, of the Middle Temple, Barristeir-at- 
Law. The Sixth Edition (including the New County Court 
Rules, and the New Consolidated Bankruptcy Rulos), edited by 
S. M. Rhodes, of the Inner Temple, Barnster-at-Law. Just 
Published in 1 thick vol. demy 8vo., price 45s. 1886 


BRETT’S BANKRUPTCY ACT, 1883. 

THE BANKRUPTCY ACT, 1883: with an Introductory 
Chapter, Notes, Index, &c. And SUPPLEMENT containing a 
Table showing the parts of tho Act and Rules which are to be 
read together : a SUMMARY of tho points of importance con- 
tained in the Rules, and the Table of Eces of the 28th Decem- 
ber, 1883. By Thomas Brett, IjL.B., London University, B.A., 
Exhibitioner in Real Property and Equity, and Holder of the 
First Certificate of Honour, Michaelmas, 1869, and Joint Editor 
of “Gierke and Brett’s Convej’ancing Acts.” In 1 vol. Post 8vo. 

148. cloth. 1884 

Supplement only, l.v. (jd. 


CHADWICK’S PROBATE COURT MANUAL. 

Corrected to 1876. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE; exhibiting the princi})le of various Grants 
of Administration, and the correct mode of pi-oparing the Bonds in 
respect thereof ; also I lirections for preparing the Oaths ; aivangcd 
for practical utility. With Extracts from Statutes ; also various 
Forms of Allirmation prescribed by Acts of I’arliament, and a Siq)- 
plemental Notice, bringing the work down to 1876. By Samuel 
Chadwick, of her Majesty’s Court of Probate. Roy. 8vo. 12s. cloth. 


CHUTE’S EaUITY IN RELATION TO COMMON LAW. 

EQUITY UNDER THE JUDICATURE ACT, or the 
Relation of Equity to Common Law. By Chaloner William 
Chute, Barrister- at-Law; Fellow of Magdalen College, Oxford; 
Post 8vo. 98. cloth. 1874 
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MOZLEY AND WHITELEY’S CONCISE LAW 
DICTIONARY. 

A CONCISE I.AW DICTIONARY, containing Short 

and Simple Definitions of the Terms used in the Law. Dy 
Herbert Newman Mozley, M.A., Fellow of King's (Vdlege, 
Cambridge, and of Lincoln's Inn, Ks(p, and Gkoroe (^RISRE 
WinTELEY,M.A.,t\intab,of the Middli‘T\'m])le,Es(|., Larristers- 
at-La\v^ In I vol. 8vo. 2().s‘. cloth: brown calf. 187() 


“This liortk iH H cli'al Tnore 

modest in its views tluiii the I.iw ihe- 
tioTifiry we rev'it'\\«'(l a little \\lnle a^vo. 
Its main (>l)j<'et is to exjhain livieily 
hij^al terms, hoth ancient and modern. 
In many eases, however, the authoi-s 
have added a concise stateiiieiit (d' Ihf' 
law. But, HH th(' wo]k is int('iid(‘d holh 
for luAvyers and the jaihlie at lar),>e. it 
does not profess id (jivf tiioic tlutn an 
ontlineof tluoloetnnes t efeired to under 
the several ht'udiims, Jlavirm'^ repird f«> 
this dcsi^-n, we think tlie Work is nell 
and eart'fnlly <'iiiled, It is eM ei'dim.dy 
complete, not only j^ivin^'- terse i'K))!ana- 
tionsof leu'al jdir.ises, lait also not iees of 
leaditm east's and short hiouvaphies (d‘ 
h'tral luminai'jes, W<' may add that a 
veiy eouvenieut tahh' of i'ei)(a'lsisL'iven, 
sh<»vsdn^ the ahhieviat ions, the date and 
th(i eonrt, and that the hook is very W(;ll 
printed.” — Ae/a da/'.s’ jourud! . 


“d'his hook eontains a larp' mas.s of 
inhuToation more oi- less nsefnl. A 
eonsideruhle amount, hoth of hihour and 
l(*arnmLr has evidently heen ('Vitended 
n])«(n it.iind tothi' ^'C'lieral puhlieitmay 
h(' recommended as a reliahle and usi*- 
fnl i.!iude. Eiw students desirous of 
erammiim will also lind it aeeeptiihle.” 
— 1,1111' 'J'liins. 

“ It .shoultl contain evendhin^ of 
valiK' to he found in the other hirKn-r 
work.s, and it should he u.sefnl not- 
nierely to the h'^-.il ^ivofessioii, hut also 
to the u'cia ral jaililie. Now, tlie work 
ol'Messis. Mo/,le\ and Whlteley Hlipc'a rs 
to fultd tliose vej'v conditions; and, 
\\hil(' it assists the la wj er, will he no 
less Usel'ul to his client. On the whole, 
we re])eat that tlie work i.s a jiraiise- 
Worthy ]>et'oi manee which deserves a 
])laee in the liliraries hoth of the h 
jirofession and of the t'cneral ])uhlie. 

Line 7 iiiK s. 


DE COLYAR’S LAW OF GUARANTEES. 2nd Edit. 

A TJIEAITSE ON THE LyAW OF OUARANTEEiS 
and of ITMNCT FAL and 81I1UHY. By Henry A. De Ch)LYAR, 
of tho IMiddlo Tcmjilc, BarriKter-at-Law. Second Edition. 
Kis. cloth. 1885 


“ Mi". ( 'olyar’s work contains internal 
PVldeneethat heis(]niteal home wit h his 
subject. Ui.shook has tlie threat merit, id' 
thoron^'hness. lienee its jireseiit value, 
and hence we venture to predict will he 
its cuduriny reputation.” -Law Tun< s. 


“The whoh' work di.sphiys fpeat. care 
in its iirodiietioii ; it, is clear in itsHlutc'- 
iiients of the law , and the result of the 
liiaiiy authoiilies eolleeled is shiled 
wdtli an int^‘lli^;eTit aiipir-eiation of the 
snhjeet in hand.”— i/MahVr a/ l/w 


TROWER’S PREVALENCE OF 


A MANUAT. OF THE DHEVALENCE OF EQTTTTY, 


under Section 2o of the Jiidicatnro Act, 1878, amended hy the 
Judicature Act, 1875. By ('iiARidhs Fjuncis Tromtui, E.sq., 
M.A., of the Inner Temple, Barri.stfT-jit-Ltiw, late Felhtw of 
Exeter College, and Yinerian Law StKohir, Oxford, Author of 
“The Law of Debtor and Creditor,” “ The Law of thtt Building 
of Chiu-chos and Divisions of Parishes,” &c. 8vo. 5.s. cloth. 1870 

“The amount of information eon- wdiole it appears to he ai'curato. Tho 
tained in a compressed fonn within its Wf»rk has heen earefully n vised, and is 
pages is very considerable, and on the W'ell and cleuily printed.” — Law Thtwn. 
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LAW WORKS PUBLISHED BY 


FAWCETT’S LAW OP llANDLORD AND TENANT. 

A COMPENDIUM OF THE LAW OF LANDLOED 


ANT) TENANT. By William Mitchell Fawcett, Esq., of 

1 vol. 8vo. 14.S. cloth. 1871 


Lincoln’s Inn, Barristcr-at-Law. 

TIiiH now conipondium of fholaw on 
a wid<i and Kii>>.joot, upon 

which iufoniiJitioii ia constantly re- 
qum.'d hy a vast nnmber of poraons, is 
sure t(t he in request. It never wundei's 
from the point, and beinj' intended not 
for studonte of the law, l)ut for le.s.sors 
and lessees, and their immt'diaie ad- 
visers, M'isely avoids historical disquisi- 


tions, and uses lantninpe as unteehnical 
a.s the siihjeet admits.” — L/i?/; Journal. 

“ Mr. Fawcett takes advantaj.?e of this 
chameteristie modem law to impart 
to his compendium a decree of authrn- 
tidti/ which jrreatlv enlianees its value as 
a conveniemt medium of reference, for 
lie has KlJiri'd the law in the very w'ords 
of the authorities.”— Lftie Magazine. 


HUNT’S LAW OF FRAUDS AND BILLS OF SALE. 

THE LAW relating to FEAUDULENT CONVEY- 
ANCES under the Statutes of Elizabeth and the Bankrupt Acts; 
with Eemarks on the Law relating to Bills of Sale. By Artiiur 
J o.sEPTi Hunt, of the Inner Temple, Esq., Barristor-at-Law, 
Author of “A Treaiiso on the Law relating to Boundanes, Fences 


and Foreshores.” J’o.st 8vo. 9.9. 

” Mr. Hunt has hronjiht to hear iqion 
the suhjeet a clearness of statement, 
an ordei'liness of arranm'iiK'nt and a 
Hnhtlety of loyieal aeuteiu'ss which 
e.jin*>' liim far towards a complete sys- 
tomalization of all Da' e.a,ses. Neither 
has Ids industry h('('n liickintr; the eases 
that have, aristm under ‘Tlie Bank- 
ruptcy Act, IS(ii),’ and under the Bills 
of Sale Act, hav(' heen eand'idly and 
eomjiletely noted uj> and disjiosed liy 
him in tlieir a])}»ro])riale place's. TIk' 
index also is hoth ueeuratt' and eai’efnl, 
and secures much facility of referenee 
to the various matters wlueh are the 


cloth. 1872 

Buhjeets of the work .” — Laio Magazine. 

“Mr. IlnnCB hook is as readahlo as 
a tri'at.isc' on so B'chnical a subject can 
well he made. Mr. Hunt's arranpe- 
ment of his mat erials follows an orderly 
and intellieihle ])lan. Tlie index is 
)ip]);irently ejiiefnlly jircpaied, and the 
table of ruses shows that none of the 
recent eases have heen overlooked. Mr. 
Hunt. has produced a really usc'ful hook 
uneneumheo'd hy useless matter, which 
deserves great sueross as a manual of 
the law of fraudulent dispositions of 
property.” — Law J ournal. 


BUND’S AGRICULTURAL HOLDINGS ACT.~-2nd Edit. 

Tho LAW of COMPENSATION for UNEXHAUSTED 
AGRICULTUEAL IMITiOVltMENTS, embodying the changes 
made by the Agricultural IIf)ldiugs Act, lS8d, with Statutes and 
Foitus. By J. W. Willis Bund, M.A., of Lincoln’s Inn, 
Barrister-at-Law. Second Edit. Post 8vo. 12s. cloth. 

POWELL’S LAW OF INLAND CARRIERS.— 

Second Edition. 

THE LAW OF INLAND CAEEIEES, 

especially as regulated by the Railway and Canal Traffic Act, 
1854. By Edmund Powell, Esq., of Lincobi College, Oxon, 
M.A., and of tho Western Circuit, Barrister-at-Law, Author of 
“Principles and Practice of the Law of Evidence.” Second 
Edition, almost re-wiitten. 8yo. 14s. cloth. 
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FOLKABD ON SLANBEB & LIBEL.— Fourth Edition. 

THE LAW OF SLANDER AND LTLEL (founded 
upon Starkie’s Troatiwo), includiiij? the Pleadinj^ jind I'jvidonco, 
Civil and Criminal, adapted to the present Proc-eduro ; also 
MAIACIOUS PEOSEtdlTIONS and CONTEMPTS of COIJIIT. 
By H. C. Folkard, Barrister-at-Law. In 1 thick vol. roy. Svo. 
455. cloth. 


PYE ON CLAIMS TO DEBTORS’ ESTATES. 

NOTES ON THE OONFLICTINa Cl AIMS TO THE 
PROPERTY OF A DEBTOR. By Henry John Pye, of the 
Inner Temple, Escx-, Barrister-at-Law. Just published, ]K)st 
8vo. 3s. 6(i. cloth. 1880 


COOTE’S PROBATE PRACTICE. -Ninth Edition. 

THE COMMON FORM I>RACTI(]I] OF THE HIGH 

COURT of JUSTICE in ^rantin^ Pr(d)ai(‘H and AdministratioiiH. 
By Henry (IrAULES Coote, F.SA., ]at<^ Proctor in Doctors’ 
Commons, Author of “Tlie Practice of tlu; l]c(;lcsiastlcal Courts,” 
&c. Ac. 9th Edit. lu 1 vol. 8vo., 20, s. cloth; 30, s. calf. 1883 


2’he }''ormfi as in (fils trorJc arn in strirt arrardanrr with the Orders of f'onrt 

and f )rr'isiitns af the Itu/ht Ihm. Si r >f aanes Ha nne n , n nd are thasu which are i/i use 
in the Principal lli iiistri/ a/ Ihr I’ntbaU- Diaisio/ia! Ootirl. 


“ Tljf! aLovf' iH anotlH'r iiunu' for whiit 
in cornmoTily known to tlu' j)roff.s.sion uh 
C ootc’H I*robiiU' rraoticc, a Avork about 
a.s iinii.spt'iiHablo in a .Hf>lifitor’.s olh<‘o a.s 
any ])Ook of xjractifo that is known to 
us.^ Tbo Movonth edition is cliieily dis- 
tinHiii.sliable fi'oin thesjxth <‘di(ion in 
thLs, that certain important moditiea- 
tions and altoratioiiN are etfeeted wliieh 
have been rendered iircvssaiy by (he 
.TudicJiUm^ Aetn. .Judicial deeisions 
8uhKe(}uent to the lawt edition have been 
carefully noted up. We notice wevcral 


new and iiw'ful fonns; and the auUior 
lias not oidy attempted, hut ban in Uie 
main succeeded, in adoptinf^ the foniiH 
and direction, s under th(t old l’)-obat(‘ 
])ra<'tiee, as embodied in iirevious edi- 
tions of the work, to tlic lU'w jiroiedure 
under the .7 udiciit ure Acts. Solicitors 
know that the dilikiullies in the way of 
HJitisfyimr the different c-lerks at Somer- 
set liouse are freciuently ^peat, and 
there is nothiuK' likely to tend to 
Himplieity of practice aa Mr. Coote’a 
book.” — Lau/ Times, 


TRISTRAM’S CONTENTIOUS PROBATE PRACTICE. 

THE CONTENTIOUS PRACTICE OF THE HIGH 
COURT OF JUSTICE, in respect of Grants of Probates and 
Administrations, with the Practice as to Motions and Summonses 
in Non-contentioiis Business. By Thomas Hutchinson Tris- 
tram, Q.G., D.C.L., Advocate of Doctors’ Commons, of the Inner 
Temple, Chancellor of the Diocese of London. Demy 8vo. 215. 
cloth. ISyi 
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LAW WORKS PUBJASHED BY 


SHELFOBD’B RAILWAYS.— Fourth Edition, by Olen. 

8HELFOED’>S LAW OF RAILWAYS, containing the 

whole of the Statute Ijaw for the Eegulation of Railways in 
Fjn^land, Scotland and Ireland. With t’opious Notes of Decided 
Cases upon the Statutes, Introduction to the Law of Railways, 
and A])])OiKlix oi‘ C)ttjcial Documents. Fouith Edition, by 
W. CrNXiNoiiAM Glex, Rarrister-at-Law, Author of the “Law 
of Ilijj;liways,” “Law of I’ublic Health and Local Goyern- 
nient,” 2 Yols. royal Svo. Gd.s. cloth ; 7o.s. calf. 1869 


“ 77/f' work vinst tnhc its 
]i(>slliaii </s’ tin: t((nliiij/ ]\ln/ni(tl of tin. 
Jiuifirn;/ J^fiw of tirnit Jlntnui''' — Loir 

“.'1/ (frit/ rotr irr uto ij vrntai'c to prr~ 
(lift thot Ulr, t 'lUl m lOjIlO in t/fr/l^S (ill- 
lion of Slirlfnrd oii Jlniiwo tjs irn'l hr t/ir 
Htoioinrd work of our (toy m thot dijiorl-^ 
inrnt of Inu'V- — Low Jovnoit. 

“ Ear fi'om us to under value Mr. 
Sludfoi'd’s luljours, or to disjutruKo Eis 


nuTits. But "vn' may nevcrthelrsH l)c 
jxTiiiitled to ol>s<‘iV(‘ that whnt has 
Intlirrio turn roosidriuil os * the hrst work 
on the sutijriL (Slu'lt'ord i , has hern im- 
inroso rohly iinprorrd hy the nppUroiion of 
Ml’, (itrn'.s tiihyi m ' oinl horiiltnj. . . . 
Hiithn'ieut, hot\ever, lias been dotifi to 
show lliat it is in every respect vorthy 
of the ie])ulation which the ‘Vvotk has 
always injoyed,” — Justicr of the 1‘tace. 


GRANT’S BANKERS AND BANKING COMPANIES. 

Fourth Edition. By C. C. M. PLUMPTRE. 

GRANT’S TREATISE ON THE LAW RELATING 
TO RANKKRS AND RANKiNCi COMPANIES. With an 
Appendix of the most ini])ortant Statutes in force relating 
thereto. lAturth Edition. With Sn])}>lement, containing the Rilla 
of Exchange and Rills of Salt' Acts, hS82. Ry C. C. M. pLliMBTliE, 
of tlui Middl(> Templ<', J‘ls(]., Rurrister-iit-Law. Svo. 29s. cloth. 

* v"' 77/1 Sn pph no nt only tu hoil m jto t nti I y , p rier srw>d. 

** Eight, years sutlieed to exhaust tlie the stciling lueritK which have uc- 


sccond edition of tliis valuable and 
standard w'ork, we need ojily now 
notice the iiiijiroveinents which have 
hi'cn niadt>. M'e havi' om-i* more lookeil 
through tlic w’oik, and reco>j'nize in it 


quii’ed ioi‘ it the high 
holds in standard lega 
Eisher has annolatetl 
cast's. ” — l.ow Tnoi.s. 


losition which it 
literature. Mr. 
all the recent 


FISHER’S LAW OF MORTGAGE- Fourth Edition. 


The I.AW of IMOL’TGAGE 
UPON IROl’ERTY. P.y AV: 
Lincoln’s Inn, Esq., Rairisttu-at 
roy. Svo. d2.s. 6d. cloth. 

“This work has built ujt foj- itself, in 
the experii'uecd ojiiiiion of the laop's- 
sion, a very high rc'iaitatiou for can ful- 
ness, accuracy and lucidity. 'J'hisicim- 
tation is fully maintained in tlu presfut 
edition. Tlie law of seiauitics upon 
jirom'ity is confessedly intricate, and, 
pronably, a,s the anthor justly i)bserve.«, 
embraces a greater variety of harning 
than any otlar single bramh of the 
English law'. At tno same time, an 
accurate knowledge of it is essentiid to 
eveiy practising hairi.stor, and of daily 
requirement amongst solicitors. To all 
such weevin coutidenOy ivconimend Mr. 
Fisher's w<ak, which will, mureotfr. 


and OTHER 8E0UR1T1ES 
ixia:\i Rk’haki) Ej.siieb, of 
Eiiw. Eourth Edition. 1vol. 

prove most iisi fid reading for the stu- 
dent, both us a stonhouse of infonna- 
tioii and as intclb'ctual exercise.”— 
J.oo' Moya inr. 

“We have received the third edition 
of the 1..HW' of ^lortgage, by William 
Itiibazd Eisher, BaiTi,st»'r-at~LaW, and 
we arc very glad to tind that Va-st im- 
pr()V('ments have been made in flu* plan 
of tlie work, which is dvie to the incor- 
poration therein of what Mr. Eisher 
ilesigiu'd and I'xeeuted for the abortive 
Digest Commissiou. In its present 
form, emhi'ueing as it does all the sta- 
tute and ease law to the pr<'senttime, the 
work isone of great value.” — Laiv Thnes. 
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EDWABDS AND HAMILTON’S LAW OF HUSBAND 
AND WIPE. 

THE LAW OF HUSBAND AND WIFE : with sepa- 
rate chapters upon Marriiif^e Settlenieiits, and the Married 
Women’s Troporty Act, 18S2. By John William Edwards 
and William Frederick Hamilton, LL.I)., Esciuires, of the 
Middle Temple, Jhirristers-at-Law. In 1 vol. post 8vo. 16s. 
cloth. 1883 


BOYLE’S PRECIS OF AN ACTION AT COMMON LAW. 

PEECIS of an AtTIlON at COIVIMON l.AAV, allowing 
at a Glance the Froccsdun; und<^r the Jndictiture Acts and Kales 
in an Action in the (tu<fen’s BniKh, (’oniuion Fleas and Ex- 
chequer Jlivisions of the High Court of Ju.stice. By Herhert 
E. Boyle, Solicitor. 8vo. os. cloth. 1881 


“ In this li(tl<- nniTiual.Mr. has 
snoopcdotl in nvliilntmt,' a sncciiw.t and 
liu'id onlline of all tin* ordinmy pro- 
coodint,’'s in actions f>'ov('rni'd hy tho 
practice, under the En^dish .Indieature 
Acts and Orders, of what u^ed to he 
called theeoiutnon law (‘000^. TakiiiLT 
till.' various steps of limt jn'octslmc iu 
tli{‘ir natural older, he summarises the 
orders of court relating' to each, arraiip'- 
iiijr them under distini't headiim's, and 
rcferrinc^ to anthoritieN upon tlieir eon- 
htruclioii and aiiiilication. Students 


laeparin^^ for the Final Examination 
ei'rtumly imed a miide of tins desiTip- 
tion, and Mr, Royic has well sn[)plied 
iliiit need. Indeed, we do not rememher 
havimr evt'l before seen tJie Em?lisll 
liroecdniM' so well exidained wit.hin so 
brii'f a compass.” --//'/w// Lmv 'rimes. 

” A studmil "wlio is if^norant of pro- 
cedure, and de.sires to prepare for Ilia 
Final Examination, will do well to jiro- 
cure ]\Ir. Ikiylc’s work. '*—//«».' KxamUia- 

tiii/i li 


BEDFORD’S FINAL EXAMINATION GUIDE TO 
• PROBATE AND DIV0RCE.~2nd Edition. 


THE FINAL EXAMINATION GUIDE to the LAW 
of FKOBATE and DIVOKCE: containing a Digest of Final 
Examination Questions wth the Answers. By E. H. Bedford, 
Solicitor, Temple, Author of the “ Einul lilxarnination Guide to tho 
Practice of the Sujirenm ( ’ourt of Jiidi(nitiiro.” In 1 vol. post 
8vo. 6^. cloth. 


BEDFORD’S FINAL EXAMINATION GUIDE. 

THE FINAL EXAMINATION GUIDE TO THE 
PKACTICE of the SHPKFMF COURT of JUDICATURE, 
containing a Digest of tho Final Examination Questions, with 
many New Ones, with the Answers, under tlui Supreme Court of 
Judicature Act. By Edward Henslowe Bedford, Solicitor, 
Temple. In 1 vol. 8vo. Is. 6d. cloth. 1875 
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LAW WORKS PUBLISHED BY 


FLOOD ON MAKING WILLS. 

THE riTFALI.8 OF TE8TAT0KS. A Few Hints 
about tho Making of Wills. By John C. H. Flood, of the 
Middle Temple, Esquire, Barrister-at-Law. 1 vol. post 8vo. 
08 . cloth. 1884 


LEWIS’S INTRODUCTION TO CONVEYANCING. 

PKINOIPLES OF CONVEYANCING EXPLAINED 
and ILLUSTRATED by CON(T8E PRECEDENTS. With an 
A])p(mdix on theElToct of the Transfer of Land Act in Modifying 
and Shortening Conyeyances. By Hubetit Lewis, B.A., late 
Scholar of Ihnmanuel Colh.'ge, Cambridge, of tho Middle Temple, 
Barristor-at-Law. 8vo. 18a. cloth. 18G3 


PHILLIMORE’S INTERNATIONAL LAW.— 3rd edit. 

Vol. J. 8?v>. 24.V. cloth ; Vol. 11. 2(>.v. cloth ; Vol. HI. 3Gs. cloth. 

COMMENTAPIES ON INTERNATIONAL LAW. 
By tho Right lion. Sir Robeiit I’ihllimobe, Knt., P.C., Judge 
in the Probate, Matrimonial, Divorce and Admiralty Division of 
tho High Court of .lnstic:<5. 1879 — 1885 

• * Vol. IV. ^ si‘i'<\nd fdtlion (ISZl), price 3-l.v. cloth, may he had separately to 
e sets. 

Exlntci from Pdinvhlrt on ^fimericon Krniralily,'* hy Geoiuik Bf.MIS [Boston, U.S.). 
— “ Sir Bobort Phillirnort', the i>nwnt duoon’s Advooato, and author of the most 
oompri'hensivf' and HyMtcinatic ‘ ( 'onunontaries on Jjitemational Law’ tliat England 


has produml.” 

'rho aut hority of this work is adruit- 
tedly groat, andtlie h'aniing and ability 
displayed in its prepuraliou hiiv<‘ hei'u 
re(!(»gnized hy en ters on iiuhlic law both 
<ju tlie (’ontim'Ut of Europe' and in the 
UniO'd Spites. With this neei'ssarity 
imperfect sketch w’e must cuiielude our 
notice of the tlrst volume of a -work 
whii'h foimis an important, contribution 
to the literature of puhlii' law. Hio 
book is of ^eat utility, and one which 
sliould find a place in the library of 
cv(>rv civilian.” — Law Maynzine. 

“ it is the most coiuplcti' repository of 
matters bearing upon international law 
that we have in tlx- language. We need 
not ri'peat the commendations of the 
text itself as a treatise or scries of 
treatises whieh this journal expressed 
niiein the appearance of the two lirst 
volumes. The reput, ation of the Arithor 
is too wc'll establislUHi and too widely 
known. W<; coutmt ourselves u ith tes- 
tifying to the fulness and thoroughness 
of tho work as a compilation after an 
inspection of the three volumes. (2nd 
edition ).” — Boston [United States) Daily 
Advertiser. 

” Sir Robert Phillimore may well be 
proud of this work as a lasting record 
of his ability, learning and his industry'. 


IIa\ing read the work oareLilly and 
critieally, we are able to highly recom- 
mend it.” — Jaiw Journal. 

” ’['he second edition of Sir Robert 
Phillimore’ s (Commentaries conPiins a 
considerable aniount of valuable addi- 
tional matter, bearing more esp('ei...lly 
on questions of international law raised 
by the wars and contentions that have 
broken out in the world since the pub- 
licjition of the first edition. Having 
upon a fonner occasion discussed ut 
some h'ugth the general principles and 
exe(!ution of this important work, we 
now propose to confine ourselves to a 
brief examination of a single question, 
on which Sir Roberl I’hillirnore may 
justly be regarded as the latest autho- 
rity and as the champion of the i)rinci- 
I)leH td' mai'itime law, which, down to a 
reef'iit j)eriod, were maintained hy this 
countiy, and whii'li were at one time 
aecept<‘d without question by the mari- 
time j)owers. Sir Knbeil: Phillimore has 
examined with liis usual learning, and 
established without the possibility of 
doubt, the history* of the doctrine ‘ free 
ships, free goods,’ and its opposite, in 
tho tim'd volimie of his ‘Commen- 
taries’ (p. 302 ) — Edinburgh lieview, No. 
‘296, October, 1876. 
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XJNDERHILL^S GUIDE TO EOUITY. 

A CONCLSE GUIDE TO MODERN EQUITY. Being 
a Course of Nine Lectures delivered at the Incorporated Law 
Society during the Year LSHo ; Bevisod and Enlarged. By A. 
ITndekiiill., M.A., LL.D., of Lincoln’s Inn, Esq., Barrister- 
at-Law. 1 vol. post 8vo. 9s. cloth. 1885 

UNDERHILL’S SETTLED LAND ACTS.- 2iid Edition. 

THE SETTLED LAND ACTS, 1882 & 1884, and the 
RULES of 1882, with an Introduction and Notes, and Concise 
Precedents of Conveyancing and Cliancery Documents. By 
A. UxDEinnLT., M.A., LL.J)., of Lincoln's Inn, Barrister-at- 
Law. Assisted h}' R. 11. Deane, B.A., of Lincoln’s Inn, 
Barrister-at-Law. 2ud Edit. 1 vol. post 8vo. 8s. cloth. 1885 


UNDERHILL’S CHANCERY PROCEDURE. 

A PRA(HICAT. and (’()N(HSE M ANUAL of the PRO- 
CEDURE of the (TIANCEUY DlVISlONofthellKHI COURT 
of JUSTICE, both in Actions and Matters. By Ain'llUU Under- 
TTILL, LL.D., of Lincoln’s Inn, Barrister-at-Law. 1 vol. post 
8vo., Ub. i)(L cloth. 1881 


UNDERHILL’S LAW OF TORTS.-^ Fourth Edition. 

A SUMMARY OF THE J.AW OF TORTS, OR 
WRONGS INDEPENDENT OF CONTRA(’T. By Arthur 
Underhill, M.A., IjL.I)., of Lincoln’s Inn, J^lst]., Barrister- 
at-Law. E'ourtli Edition. Post 8vo. 9 .l cloth. 1884 

“ TL' luis forth llio ('h'liionts of tlu' “ T1 h“ jjIuu i.s afroodono aad has Ixicu 

law will) cloariK'ss and uccuracy. Tha honosLly (iaiTiod <ait, and a |.,’'()od iudox 
littloi^’ork <jf Mr. Undi'i liill is in<'.\}K‘n- facilihiioH i’(.'fcronco to iJic <‘.c»nteutH of 
Hive and may be relied on,” — JjawTuat^.s. iJie book.” — ,J asticv of tkr, 


UNDERHILL’S LAW OF TRUSTS AND TRUSTEES. 

A CONCISE AND PRACTICAL .AfANUAJ. OE THE JAW 
RELATING TO PRIVATE TRUSTS AND TRUSTEES. By 
Arthlti Underhilt., At.A., LIj.D., of IJncoln’s Inn and the 
Chancery Bar, Barrister-at-Law. Second Edition. I'ost 8vo. 
12.S. 6(1. cloth. 1884 


“Tlie author ko treats his subjects 
that it will iir»t be found a dillieult 
mutter for a ])erson of firdiiiai'y iutel- 
liponcc to retain tlie mattei’ therein eon- 
tiiined, which inu.st, be constantly ne- 
cessiiry, not only to the j)rofeH.sional 
man, but also for all those who may have 
taken upon them.solves the n.'sponsibili- 
ties of a trustee,” — Justice nf the Pence. 

“We recently published a short re- 
view or notice of Mr. A. F. Leach’s 
‘ Digest of the I^aw of Prfibatc; Duty,’ 
and remarked that it was framed aftw 


the model f»f Sir FitzjarneH Bhmheu’s 
‘ Dieu-st of the (h'iminal Law and Law 
of Kvid('nee from the Indian Acts,’ and 
which has been followed by Mr, Pollock 
in his ‘ Dige.st of the Law id’ Pai-tuer- 
sliip.’ Mr. Underhill lias, in the above- 
named voluiiH', performed a similar tusk 
in relation to the ‘ Ijuw of Trusts,’ In 
seventy-six artiides he has summarized 
the principles of the ‘ Law of Trusts’ us 
distinctly and accurately as the subject 
will admit, and has supplemented the 
articles with illustrations.” Law Journal. 
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LAW WORKS PUBLISHED BY 


SCBIVEN ON COPYHOLDS.— 6tli Edit., by Brown. 

A TliEATI8P] on the LAW of COPYHOLDS and of 
the other TENURES (Customary and Erechold) of LANDS 
within Manors, with the ]jaw of Manors and Manorial Customs 
|?enerally, and the Rules of Evidence applicable thereto, in- 
cluding the Jjaw of Commons or Waste Lands, and also the 
Jurisdiction of the vai-ious Manorial Ccjurts. By JoiiN SciiivEX. 
The Sixth Edition, thoroughly revised, re-arranged, and brought 
down to the jii’osent time, by Archibald Brown, Esq., of the 
Middle Temple, Barrisb^r-at-Law, B.C.L., &c., Editor of “ Bain- 
bridge on the Jiuw of Mines.” 1 vol. roy. Nvo. 30s. cloth. 1882 


BAINBRIDGE ON MINES.— 4th Edit., by Archibald 
Brown. 


A TltEATISE on tlie LAW of MINES and MINEPALS. 


By AVilliam Bainbridge, Esq., E.G.S., of the Inner Tcmjdo, 
Barrister-at-Law. Eonrth Edition. By Archibald BrowNj 
M.A. EdiTi. and Oxon, of the Middle Temple, Barrister-at-Law. 
This Work has been wholly re-east, and in the greater part re- 
written. It contuins, also, several chapters of entirely new 
matter, which liave obtained at the present day groat Mining 
iin])ortance. 8vo. -los. cloth. 1878 


“This work nuisf ho ali'oady familiar 
to all ivadors whosa jjriictico laiui-'s 
thc'iu in any manner in eonuection with 
minoH or mining:, tnnl tlu'v well know 
its value. We ean only say of (his new 
edition that it is in all r('.sj)eel.s worthy 
of its prt’decesaorM,” — Law 'J’iiueti an 
Si'fJ edit, 

“ If would he entirely HUpeidluouH to 
attempt u general review of a work 


which has for so long a period ooeiipied 
till' ]>osilion of tin' standard work on 
thisinii)or1unt subject. Those only who, 
hy tl)e nature of tlair practice, have 
learned to lean upon ili’. Bainbridge 
as on a solid start', ean apprei'iate the 
deej) researeh, the admirable method, 
and the praceful style of this model 
treatiKe..” — l,uw Journal an 3rU edit. 


ADAMS’S LAW OF TRADE-MARKS. 

A TREATISE ON THE LAW OF TRADE-MARKS; 

with the TradtvMarks Regnlation Act, 1875, tind the Lord 
(’haiicOlor’s Rules. By E. M. Adams, of the Middle Temple, 
Esq., Barrister-at-Law. 8vo. 7s. (kL cloth. 1876 


NASMITH’S INSTITUTES OF ENGLISH LAW. 

THE INSTITUTES OF ENGLISH LAAV.— Part 1, 
English Public laiw. Part 2, English Private Law (in 2 vols.). 
liirt 3, Evidence and the Mea.sure of Damages. By David 
Nasmith, LL.B., of the Middle Temple, Barrister-at-Law, 
Author of the Chronometrical Chart of the Histor}^ of England, 
Ac. In 4 vols. post 8vo. 30s. cloth. 1873 — 1879 

'2'he above may be had separately to complete sets at the following 
prices : — Part 1, 10s. cbth. Fart 2, 20a-. cloth. Fart 3, lOs. cloth. 

“ Mr. Nasmith has evidently expended it, the hulk of his Ih-eatise, which is con- 
much labour and care in the compilation fined to a concise exposition of the exist- 
and un’angement of the present work, ing law, appeal’s to merit thepraise of ao- 
and so far as we have been able to test curacy and clearness.” — Jjaw Magazine. 
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SIR T. ERSKINE MAY’S PARLIAMENTARY 
PRACTICE.— Ninth Edition. 


A TREATISE ON THE LAW, rKlYILEOES, 
riKX^EELlNGS AND USA(JE OF lAlUJAMFNT. By Sir 
Thomas Eusktxe AIay, D.C'.L., K'.(\B., ('It-rk of th«^ Iloiiso of 
Foiiiinons and Boucher of the Middle Toiuplo. Ninth Edition, 
Ivovisod and Enlarged. 8 yo. IHs*. c.h)th. lS 8 d 

C'oN’i’KNTs : Book I. C’oiistitution, I'owors ujitl IVivilotrt’'^ of Barliumout. — Bottk II. 
Brartiociuid l*i-o('(‘rdiii>.:K in BarliaiiH'iit. Book III. 'I'lio Miinnor of jaissni^' IVivaf o 
Itills, -with tlu' Stundiiif^ Oidors iti botli IJouso.x. and f ho most recoiit I’n'oedoiitH. 


“A work, which lias risi'ii from tho 
jKisitioii of n trxt hook into that of an 
authority, would socm to a considorahh* 
extent to Imvc passed out of tlie ran^re 
of criticiHiu. It is (juite uuni'cessary to 
jioint out the (‘xcellent airane'em<'nt, 
accuracy and coiujiletenoss wliieli louf' 
a) 4 'o reiah'rcd Sir T. E. May’.s treatise 
the standard work on the law of 1‘arha- 


inent.” — S 0 // 1 1 fur.'.'' J oi/r/iii/ . 

“ \\'<> nei'd malo' no conmu'iit upon 
the value of tlie work. It is an uec('])te(l 
autliority and is undcuiahly the law of 
Barliameut. It has been brou^dit u]) to 
the latent date, and should be in the 
hands of ever\' one enframed in I'arlia- 
nienlary life, whether as a lawyer or as 
a senator.” - Lair ‘ 


FULTON’S Manual of CONSTITUTIONAL HISTORY. 

A MANUAL OF ( ^ INSTITHTIONA E lllSTOKY, 

founded 011 tlu^ Works tif llalliiin, ('rmsy, JVIuy iind Broom; 
comprising all llu* hhindamentiil Brinci]»les and the Et'Jiding 
( ’astes in ( 'onstil utioiial Law. By l^'oH It Ks'r h'ri/I’Oi\, 

EIj.D., B.A., University of Jjondon, iind of the Middle Tem])Ie, 
Barrister-iit-Law. Dost 8vo. Ta. (>d. (doth. ]87«> 


TUDOR’S LEADING CASES ON REAL PROPERTY.- 

Third Edition. 


A iSELECTION of LEADING CASES on tho LAW 
Tvlating to BFAU PBOPEBTV, C’( )N VIWANUING, and tint 
(HJNk;TBU( TTON of WILLS and DEEDS; yvith Notes. By 
OWEA 1)avies Tntou, Pis<j., of tlie Aliddltt Teinph*, Bjirri.sttd- 
at-La\v, Antlior of “Jjeading ( 'asos in Eapiity." Third Edition. 
1 thick vol. rovttl Svo. ' 21 . I’is. (>d. cloth. 1879 


“The work befoje ns coinjnises a 
dif^^e.st of deci.sjens liieli, if net evliati.s- 
tive of all the prineij)]e> t>f our veal 
property eode. Mill at least he funnd to 
leuvi' notlune’ untouched or nnelaho- 
I'ateil nndiT llu' nuineiims local do<‘- 
trine.s tu Mhich the ca.se.s si'veraUy relate. 
To Mr. Tudor’s treatment of all the.si- 
sulijeets, so c.onililieated and so varieil, 
wi‘ ae<‘ord our entire comnu ndation. 
There are no omissions of any iniixa-tant 
ojises relative to the various hraneliesof 
the hiM' e.oinprised in tin- M’ork, nor are 
therc^ any omissions or defeets in his 
statement of tlie law itself uiiplieatde 
to the cases diseussed by him. Mk- eor- 
dially recommend the work to the prae- 
titioner and sUident alike, hut espeeially 


to tli<' fonm r.”— yi/Uctfnrs' Jonmnl (iiul 
l!i jiarti r. 

“ In this ne-w eilition, Mr. Tudor has 
< arefnlly i‘< \ ised Ids note,s in acc(»rdance 
witli Kuhscfiucnt, docisions tliat have 
nioditif'd or extended the Ium’ us pre- 
vion.'^h exjKiiimled. Tliis and tlie other 
voluiiK's of Mr. Tudor uie alinost a law 
library in themselves, and mo are satis- 
fied that the student Mduld leiiiTi more 
luM' from Hie earefiil readiriff fif them, 
than he would acquire from double the 
tinu' pi\en to tlie elaborate treatises 
\\hieh learned jirofessors recominetid 
the student to penistq witli entire for- 
fr(*tfulnes,s tluit time and brains are 
limited, and that to do Mhat they advise 
wtinldholhe workof alife,” — LowTiriifs. 


V. 
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LAW WORKS PUBLISHED BY 


MOSELY’S ARTICLED CLERKS’ HANDY BOOK.— By 

Bedford. 


MORELY’S rEAOTICAL II ANDY-BOOK OF ELE- 
MENTARY LAW, (Insif-ned for tho Uso of ARTICLED 
(JLERKS, with a Cou]‘so of Study, and Hints on R(>adin^ for 
tho Intorniodiato and Final Examinatif)ns. Socond Edition, 
by Euwaki) IIenslowk Bedfoud, Solicitor. Rost 8vo., 8.s, Gd. 
cloth. 1878 


“This ho()]< oannol })L' too strongly 
r('coniii)(!rKlf‘d to cv(;i'y one wlio coii- 
temj)liit<'H becoming a solie.itor.” — l^nw 
Kxd m i ml t. i an Jnu rn nl. 

“Ml'. E. II. Jk'dtord, indefatigable 
in his labours on belialf of llic aiinth'd 
clerk, ban snj)ervised a new edition of 
Mosely’a llandy Book of Elementary 


La'W'. It M ill oortainly not ho the fault 
of either author nr editor if the years 
s])ent under articles are not Madl sjamt, 
and if the work requii'od to lay a sound 
foundation of legal knowledge is not 
done Mith that ‘ kiKwledgo’ of whieh 
th<\v .so eiMjdiatieally declare the necea- 
sity.'* — Law Miifjazinf. 


CUTLER & GRIFFIN’S INDIAN CRIMINAL LAW. 

AN ANALYSIS OF THE INDIAN PENAL CODE, 
iiKduding the INDIAN PF.NAL CODE AM^.NDMENT ACT, 
1870. By John ('utlee, B.A., of Inncoln’s Inn, Barristor-at- 
laiw, Prohissor of Jhij^lish Jaiw and Jurisprudence, and Professor 
f)f Indian Jurisprudence at Kind’s Collegth Ijondon, and Edmund 
Fuller (iKIFFIN, B.A., of Lincoln’s Inn, Barristcr-at-Law. 
8vo. Gs. cloth. 1871 


ROUSE’S CONVEYANCER, with SUPPLEMENT, 1871. 

Third Edition. 

Tlio I’KAOTIC^AL OONVEYANOER, givin^^ in a mode 

coTubinin^’ facility of refercnct; with general utility, upwards of 
Four Hundred Precedents of (’onveyances, Mortgager and 
Leases, Setthaiionts, and Miscellaneous Forms, with (not in 
previous Editions) tlie Law and nunjoi'ous Oiitlino Forms and 
C’lausos of Wills and Abstracts of Statutes aiTecting Real Pro- 
perty, C’onvt^yancing Memoranda, &c. By Rolla Rouse, Esq., 
of the Middle Teui])le, Barrister-at-Law, Author of “The Prac- 
tical Man,” Ac. Third Edition, greatly enlarged. With a 
Sup])lement, giving Abstracts of the Statutory Provisions 
affecting th(^ Practice in Conveyancing, to tbo end of 18“' 0; and 
tho reejuisite Alterations in Forms, with some new Forms ; and 
including a full Abstract in numbered Clauses of the Stamp 
Act, 1870. 2 vols. 8vo. G0.9. cloth; 385. calf. 1871 

T/a’ tSupplvmott may he had separately^ price Is. 6d. sewed. 


“ Tim best tost of tho value of n book 
■written professetlly for pructictil men is 
the prae.tiejil one of the number of edi- 
tions through which it passes. The fact 
that this well-knoM'u work has now 


reached its third shows that it is con- 
sidered by those for whose convenience 
it was written to fulfil its purpose well.” 
— Law Magazine. 
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CUTLER’S LAW OF NATURALIZATION. 

THE LAW OF NATUlLilJZATION as Amonded 
by the Act of 1870. By John Outleu, B.A., of Lincoln’s Inn, 
Barrister-at-Law, Editor of “ I’owoU's Law of Evidcnco,” &c. 
12mo. 3s. ()d. cloth. 1871 


“Pi'ofessor hook is a iisofiil 

suminun' of tho luw iind of t lio cliatif^’-os 
wliicb have been made iu it. The act 


i'l (jriveii in full with a useful index. 


COOTE’S ADMIRALTY PRACTICE. -Second Edition. 

THE PEAOTIOE OF THE IITOTT OOUKT 
OF ADMIEATHY OF ENfiT.AND: also tlio Eractico of the 
Judicial Oominittci! of Her Majesty’s Most Honourable Privy 
Council in Aduiiralty Appeals, with Florins and Bills of Costs. 
By Henry Charles Coote, F.S.A., one of tlu^ Examiners of the 
High Court of Admiralty, Author of “The I’ractice of the (Vnirt 
of Probate,” Ac. Second Edition, almost eiitindy re-written ; 
and with a SUPPLlilMENT anitaliilinf //o; (.\>/rrt l*ruvtii'o- 

in Adniirdlti/, the Act, Pules, Oi'ders, Ac. 8vo. Ids. cloth. 18(>t> 


THE LAW EXAMINATION JOURNAL. 

THE LAW EXAMINATION JOURNAL. Edited by 
Herbert Newman Mozley, M.A., Fellow of King’s College, 
Cambiidge ; and of Lincoln’s Inn, Escp, Barrister-at-Law. 

Price Is. each iS^umhcr, hy post Is. Id. Nhh. ,31 (f- .35 {douhle nvniher), price 2s., 

/;// post 2.S'. 2d. 

All hack tiumher.Sf cavimciiciiuj with I., may he had. 


*** Cnpleit of Vnl. 1., contain iny Xo.<t. 1 to 14, vnlh full Indexes and Tahles of Cases 
Cited, may now be had, price IGs. hound in rjttth. 

Vol. II., contniumy No,s. 1,5 to 28, with Index, price in cloth, 16s. 

Vol. III., containing Non. 29 to 45, price 18.s. 6d. cloth. 

Vol. IV., containing Noa. 46 to 62, price 18s. 6d. cloth. 

The Indexes to Vola. II., III. and IV. may he had separately to comjdele, copies for 
binding, price 6d. each sewed. 
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ORTOLAN’S ROMAN LAW, Translated by PRICHARD 
and NASMITH. 

THE HISTORY OF ROMAN LAW, from the Text of 
Ortolan’s Histoire do la Legislation Romaine et Generalisation du 
Droit (edition of 1 S7 0). Ti'anslated, with the Author’s permission, 
and Supi)lementod hy a Chronomctrieal Chart of Roman History. 
By I. T. PitiCHAiiD, Esq., F.S.S., and David Nasmith, Esq., 
LL.D., Barristers-at-Law. 8vo. 28s. cloth. 1871 

“ Wc know of no work, whifih, in our translation before us, it is enough to 
opinion, exhibits so pcrf('ct a model of say, that it is a faithful reproscutation 
what a text-book ought to be. Of the of the original.” — Imw Mayazine. 


KELLY’S CONVEYANCING DRAFTSIttAN.— 2nd Edit. 

THE DRAFTSMAN : containing a Collection of Concise 
Precedents and Fori ns in Conveyancing; with Introductory 
Observations and Practical Notes. By James H. Kelly. 


Second Edition. I’ost 8vo. 125. 

“Mr. Kelly’H objoot is to give a few 
precedents of each of tliose in.sti’innents 
which are most eonuiioidy requiicd in a 
solicitor’s ottice, and for whieli preet‘- 
(U'nts ar(' not ulw'ays to bo nui, with in 
tin; ordinaiy bo(»k8 on eonv(‘yancing, 
'Idle idea is a good one, and the pr<'ee- 
dents contained in the book are, gener- 
ally speaking, of the character eonteni- 
plateu by the atithor’s design. tW 
liave been favourably iinpressed with 
a perusal of several of the preeed('ntK 
in this book, and praetitiouers who 
Imve already adopted fonns of tluir 


6d. cloth. 1881 

own wiU probably find it advantageous 
to eoUatc them with those given by Mr. 
Kelly. Each set of precedents is pre- 
faced by a few terse and practical ob- 
servations.” — Solicitor^' Journal, 

” Hueb statements of law and facts as 
are contained in the w'ork ore accurate.” 
— J„aK' Journal. 

‘‘ It contains matter not found in the 
more ambitious works on conveyancing, 
and we venture to think that the student 
win find it a useful supplement to his 
reading on the subject of conveyanc- 
ing.” — Lore K.i:ainination Journal. 


REDMAN ON ARBITRATIONS AND AWARDS.— 

Second Edition. 


A C0NCI8E TREATISE on the LAW OF ARBI- 
TRATIONS and AWARDS; with an Appendix of Precedents 
and Statutes. By JosErii IIaw^orth Redman, of the Middle 
Temple, Esq., Barrister-at-Law, Author of “A Treatise on the 
IjOW of Railway Companies as Carriers.” 2nd Edition. 8vo. 
185. cloth. 1884 


” The arrangement is good, the style 
clear, and the work exhaustive. There 
is a useful appendix of precedents tind 
statutes, and a very good index.”— 
Times . 

“ This is likely to prove a U8(’ful book 
in practice. All the ordimay law on 
the subject is given shtutly and in a 
convenient and accessible foim, and 
the index is a good one.’' SoUcitors’ 
Journal, 

“We have no doubt but that the 


work w'ill be useful. The precedents 
of awards are clearly and concisely 
drawn. The omingement of chapters 
is conveniently managed. The law is 
cleaily stated, and, so far as we can 
judge, all the important cases hearing 
dirct^tiy on the subject are given, while 
the index appears reasonably copious. 
These facts, combined with the small- 
ness of the volume, ought to make the 
book a success.” — Jmw Journal. 
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CLIFFORD & STEPHENS’ REFEREES’ PRACTICE, 
1873. 

THE PEACTICE OF THE COIJET OF EEFEEEES 
on PEIVATE BILLS IN PABLIAMEjSTT ; mth Eoports of 
Cases as to the Locus Standi of Pcititionovs decided during the 
Sessions lS(i7— 72. By Fuedeiuck Clifford, of the Middle 
Temple, and Pembroke S. Stephens, of Lincoln’s Inn, Esqs., 
Barnsters-at-Law. 2 vols. royal 8vo. d/. lO^. cloth. 


lii coiitiHHiit 'ion (if th^- aljarcy Hoy, Hro., sared, 

Vol. I. Part I., 31.S. C)d. ; Part IT., 15.v. : Vel. II. Part I., 12.v. 6/^/, ; 
Part II., r2.v. ; Part III., 12v, : Part IV., 15, v.: and Vol. III. 

Part I., los. ; Part II., 15.v. ; Part III., I5.s-. ; Part IV., 15.v. 

CASES DECIDED DHEINd THE SESSIONS 1873 
to 1884, hv the COUBT OF REFIBIFES on PRIVATE BILLS 
in PARLIAMENT. By Frederick Clifford and A. G. 
Rickards, Esqs., Barristers-at-Law. 


In coniiniKuion of the aborr^ Roy. Seo., .seived, 

Vol. I. Pnrt T., 12.s'. 6d. ; Part II., 9>s-. 

CASES DECIDED DURING THE SESSIONS 1885— 
1886, by the COURT of REFEREES on PRIVATE BILLS in 
PARLIAMENT. By A. G. Rickards and M. J. Michael, 
Esquires, Barristors-at-Law 


GXJRjflEY’S SHORTHAND.— Eighteenth Edition. 

A TEXT BOOK OF THE GUENEY SYSTEM OF 
SHORTHAND. 18th Edition. Edited by W. B. Gurney & 
Sons, Shorthaiid Writers to the Houses of I’arliament. Post 
8vo. 3s. cloth. 1885 


SAUNDERS’ LAW OF NEGLIGENCE. 

A TREATISE on the LAW applicable toNEGLIGENCE. 
By Thomas W. Saunders, Esq., Barristor-at-Law, Recorder of 
Bath. 1 vol. post 8yo. 9s. clotli. 1871 


“ The book is admirable ; while Hiiiall 
in bulk, it contains everything tliat is 
necessary, and its arrangement is such 
that one can readily ref er to it . Amongst 
those those who have done a good ser- 
vice Mr. Saunders will tind a place.” — 
Law JUatjazine. 


“ We find very" considerable diligence 
displayed. The referenws to the coses 
are given much more fullyj and on a 
more rational sj^stem than is common 
with textbook writfirs. He has a good 
index.” — Solicitors' J ournal. 
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DIXON’S LAW OF PARTNERSHIP. 

A TEEATISE ON THE LAW OF PAETNEESHIP. 


By J. Dixon, of Lincoln’s Inn, Esq., Barristor-at-Law, Editor 
of ‘ ‘ Lush’s Common Law Practice.” 1 vol. 8vo. 22s. cloth. 1806 


He hfi8 evidently bestowed upon this 
book the same r,onH(,‘ientious labour and 
])ainHtakinK indiisti^ for whieh we had 
to compliment him some months since, 
when revievanp his edition of ‘ Lush’s 
Practice of the Hui)erior (Courts of Liw,’ 
and, as a result, he has prtjduced a 
cleai'ly written and well arrati(?ed ma- 
nual upon one of the most important 
branches of oui' mercantile law ,” — fAtw 
Joui'/tal. 

“ Mr, Lindley’s view of the subject is 


that of a philosophical lawyer. Mr. 
Dixon’s is pm’cly and exclusively prac- 
ti(yil from befrinninj? to end. We 
imaficine that very few questions are 
likely to come before the practitioner 
w'hieh Mr. Dixon’s book will not be 
found to solve. We have only to add, 
that the value of the book is very 
materially increased by an excellent 
marginal summary and a very copious 
index .” — Law JiJaf/aLi/ie and lievie.w. 


MICHAEL & WILL’S GAS AND WATER SUPPLY. 

Third Edition. 


THE LAW EELATTNQ TO GAS AND WATEE: 


comprising the Eights and Duties, as well of Local Authorities 
as of I’rivato C()m 2 )anies in regard thereto, and including all 
Legislation to the cl<jse of the last Session of Parliament. By 
W. II. Michael, O.C., and J. SiiiiiEss Will, Q.C. Third 
Edition. By M. J. Michael, of the Middle Tcmjilo, Barrister- 
at-Law. 8vo. dOs. 1884 


“Hie T.nw' of Has and Water, by 
Me.s.sr8. Micbael and Will, bus reacbed 
a seeond edition, and the autbors tell 
UH that they have not <mly hrcnighf tlui 
law' down to the inTsent time but they 
havei'c-wTitten a eonsideivible poriion of 
the text, paHieularly with relerenee to 
g-as. When the llrst edition appc'ared 
wc exprcBBcd an opinion that the woi k 


had been exeeuted with care, skiD and 
ability. ^I'liis edition is a decided im- 
imiVciunit on th(‘ lir.st, and therefore 
we need add nothing- now. It is,^ work 
wdiii li has prol)ably found its w'ay into 
flic hands of all interesU-d in the prac- 
tical ajtplicaiion of the Acts of I’arlia- 
ment relating to gas and w'ater supply.” 
— L<ac 'riims. 


DAVIS ON BEGISTBATION.-Second Edition. -With 
Supplement. 

THE JJlW of EEGISTEATION, PAELIAMENTAEY, 
and MUNICIPAL, ^vith aU the STATUTES and CASES. 
With a Supplement comprising the Cases decided on Appeal 
on the Parliamentary and Municipal Eegistration Act, 1878. 
By J. E. Davis, Esq., Barrister-at-Iiaw. Post 8vo., 15s. cloth. 

1880 

*** T7ie Supplement may he had separately^ 2.9. 6t/. sewed. 
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PLUMPTRE ON THE LAW OF CONTRACTS. 

A SUMMAEY OF THE 1THNCIPLE8 OF THE 
LAW OF SIMPLE CONTRACTS. By C’laitdk C. M. 
Plumptue, of tho Middle Teiiij)le, Esq., Barrist(U’-at-Law. 
(Middle Temple Common Law Scholar, Hilary Teiin, 1S77.) 
Post 8vo. 8s. cloth. 1879 

A Companion Ifl/r/c to J/nderhill on Torts. 


" In our last volume we had ocoisiou 
to mention with appiithation two works 
by Mr. Arthur Underhill, A Humnuiiy 
oi tho Law t)f Torts, and a Cunoi.se 
Manual of the Law rolatinj^ to Trusta 
and lYu.steos ; the tiist of tho.se had 
reached a W'oond edition, and in its 
preparation the autlior of t,ht‘ ]nus(>nt 
work was associated with Mr. lJnd<'r- 
hill. In tlie jnoparation of this book 
Mr. Phiinjftro has ;i<lopt(‘d tho linos Iai<l 
down by Mr. Ui\dorhilI ; by moans of 
short rules and sub-i-nlo.s ho pn'sviitu a 
Hummai-y of tlio loading priii<-ij)los la- 
latiniiT to tho law of .siiM[)lo eontra{^t.s, 
with the do(*isions of tho Courts by whioh 
they are illustrated. l*arf I. deals with 
the parties to a sim])lo- (^mtiaot, and 
treats of tho.se persons oxoini)t<*d from 
tho jKTformanoe- of their eonttJK'ts l)y 
reason of incay)ao.ity, such as infants, 
married women, lunatics, (Ininkards, 
con^^cts and bankrupts. (!hui)t«>r 1 is 
devoted to contraots by oorj)* irations 
and hy ayp'nts, and tlie followinir ( hup- 
ter to iJartuers and partnerships ytmer- 


“ Li Part. TI. wo hav'o tho con.stituent 
parts of a simido oontraot, tho <*on.sont 
of tho ]»ar(i('s,tho oonsidoration, the pro- 
mise, eontruets illemd eominon law 
and hy statute, and fraudulent oou- 
traets. 

“ I’art, TTl. pivos rules ft)r makinp a 
simyilo oontraot , and treats of oontraots 
williin tho Ifh and I7th sections of tho 
Stntnb' of Frauds; Sbitub's of Limi- 
l.'iti(»n ; the discliarpo of tho obligation 
impo.sid by thu cuiiti'act ]>y jiorl'onn- 
niirr ; by itiiitiial aproomont ; by accord 
and satisfaction; and by o])oration of 
law; oial t'vidoiict' and written con- 
tracts; damapes ; and contraots made 
abro.'id. 

“ The book contains upwards of one 
liundrod rules, all al»ly illustrated 
by casi's, and a verv full and wiill- 
e.omi)iled index facilitates referene.e. 
It is more particularly addressed to 
students, but j»ractiti(»ners of both 
branehes of thi' lepal yirob'Hsion will 
tlnd it a useful and trustworthy puido.” 
— J aultM Dj' Uiti J'eacc, 


BARRY’S PRACTICE OF CONVEYANCING. 

A TREATISE on Uw PRACTB'E of CONVEY- 
ANCING. Jiy W. WniTTAKKit liAKitY, Es(j., oi‘ Jdiicoln’H Inn, 
BixiTistor-tit-Lnw, Lito hdltPr oi‘ tho Studciitsliip of tlm Innw of 
Court, and Author of “ Tlio Statutory Jurisdiction of tho Court 
of Chtincery.” 8vo. 18.s'. cloth. 18(>o 


“ This treati.se supplies a want which 
ha,s lonp been felt. Mr. Bany’s work 
is essentially what it professes to !>••, a 
treatise on the practice of convey.aneinp, 
in which the thooretic*al rules of real 
property law are rofi'ired to only for 
the purpose of elucidating the praetkte. 


Tlio noatiso is tho production of a 
]nTson of proat merit and still greater 
proiiijsi'.”^ — Sol icilnrH' Jonnidl. 

“The work is clearly and agreeably 
written, and alily elucidates the subject 
in hand .” — Justice oj tnt J‘care. 


BARRY’S FORMS IN CONVEYANCING. 

FORMS and PRECEDENTS in CONVEYANCING; 
with Introduction and ITactical Notes. By W. AVhittakeii 
Bariia^, of Lincoln’s Inn, Barrister-at-Law, Author of a 
“Treatise on the Practice of Conyeyaiicing.” 8vo. 218. cl. 1872 
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I; AW AVORKS PU1JLIS3IE1) BY 


HERTSLET’S TREATIES. 

IIEETRLET’S TREATIES of CoTnmorce, Navigation, 
Slave Trade, Tost Office Coiimiunicatioiis, C'opynght, <tc., at 
present subsisting between Oreat Britain and Fcneign Powers. 
Ooinpilod from Autbentic Docuimmts by blDWARD IIeiitslet, 
I^sq., C.lb, Libranan and Keeper of the l’a])ers of the Foreign 
Office, lb Vols. 8vo. 22/. bs. 

y ol , 1 . j>rirf‘ 12.S'., Vi>l. II. jn-irr I'i.v., 7%>/. III. ■]>r}ri IRv., Vnl. TV. prirr IS.v., Vol. V . 
jiriff I’of. I . jtfirt 2iis., I'l/l. {'//, ,‘K),v., Vo/. V 1 1 1 , fu'lcf Vol. IX. 

firlrr .‘jO/s'., ]’(i/. X. pner Vol,. XI. pr 'o'i' .'iO.s-., Vo/ . .\ II. ])riri‘ -IOn., \'o/. XI J I. 

pnrt’ 42.‘v., Vo/. XJV. ])r'n'r 42.'.., Vo/. A T. pricr 42''-., ]'o/. .VVI, prioe 25.v. 
r/ot/i, 'imij) /»• hto/. stponiti /i/ to roynp/o/e .s^-ts. Vo/. XVI. I'utiLolii.'i an Index of 
tn to the Fifteen f 


HERTSLET’S TREATIES ON TRADE AND TARIFFS. 

TREATIES AND TARIFFS ivguluting tlio Trade 
between Great liritain and Foreign Nations, and e.xfnicts of the 
Trojities between Foreign Powers, containing “Most Favoured 
Nation” Glaiis«!s a])plieable to (innit Ihitain in force on tlie 1st 
January, 187.'). By Edward IIeutslet, Esep, (\B., Lilmirian 
and Ke('p(!r of the Papers, Foreign Office. Part 1. (Austria). 
Royal 8vo. 7>‘'’. VuL (doth. I’art II. (Turkey). Id^-. cloth. 
Part III. (Ital}'), ld.s'. cloth. Part IV. (Cliina). 10, s. (doth. 
Party. (Spain). 1/. Is. cloth. Part VI. (Japan). Ids. cloth. 


INGRAM’S LAW OF COMPENSATION. Second Edit. 


COMPENSATION to LAND and HOUSE OWNERS: 

being a Trc'atise on th(^ Law of the Cd)n)])(aisation for Inter(vsts 
in Ijands, &c. ])ayable by Railway and otlmr Public Companies; 
with an Appendix of Foiins and Statutes. By Tjiomas l)UNnAJl 
Ingram, of Lincoln’s Inn, Es(p, Barrishsr-at-Law, now Id-ofessor 
c>f Jurisprudenc(5 and Indian Law in the Presidency Collegt;, 
Calcutta. Second Edition. By J. J. Elmes, of the luma' Temple, 
Esq., Barrister- at-Law. I’ost 8vo. 126’. cloth. 1809 


“ Whether for companies taking land 
oi holding it, Mr. Ingram’s volume will 
be a welcome guide. AV ith tlii-s in his 
hand the legal adviser of a company, or 
of an owner and oc<‘ui)ier whose im>- 
perty is taken, and who demands com- 
pensation for it, cannot fail to perfonn 
nis duty rightly .” — Law Times. 


“ Tliis work appeal's to be ciu'efully 
prcparf>d as regards its matter. This 
edition is a thiirl larg(.T than the first ; 
it c,ontJxins twiec ns many ciisos, and an 
enlarged index. It was much culled for 
and doubtless will be found voi’y useful 
by the practitioner .” — Law Magazine. 



MESSRS. lUTlTERWORTlI, 


El.EKT STREKl', E.C. 



HIGGINS’S DIGEST OF PATENT CASES. 


A DIGEST of tlio IIEPOKTEI) GASfiS ivlatin^- to tho 
Law and Practico of LETTERS PATENT for INVENTIONS, 
decided from the passing of the Statute of Mono]>olies to the 
X>resent time. P>y Clement Higgins, M.A., E.C.S., of the 
Inner Temple, Barrister- at- Law. 8vo. lOs. cloth, net. lS7o 


“ Mx. woi k will Le iiMC'ful 

as a W(jik of rt'foroueo. Upwards ( >f 7< 
cases are digested ; and, Lesides a table 
of coTitents, tliere is a full index to tlu‘ 
subject taatter ; and lliat index, uUk Ii 
greatly euUaiiees tin; value of lln' bo(»k, 
must have eost the nutlior tiiueli time, 
labour and tliouglit.” — Amr .fnariKi/. 

“ ‘This is essentially,* sajs Mr. Hig- 
gins in his ])refa.ee, ‘ a bookoi reb rc'iiei'.’ 
It remains to bt* added wliefhej- the 
compilation is reliable and exhaustive. 


It is only fair to say that wo thiuk it is ; 
and we will athl, that the arrangement 
of subjiH't matter (ehronoh^gleal under 
ea<‘h lu'adiug, the date, and double or 
even treble i'efer('ia'e.s lieing a]>pended 
to eveiy (h'cision;, and tlie neat and 
earefidly e.xei'uled index (wliieb is de- 
cidedly above tbe axerage) aie sueli as 
int reader of ‘ e.s.seid lally a book t)f refer- 
ence’ could (piarrel with.” — So' 


LAWSON ON PATENTS, &c. 

THE PEACTTCE AS TO LETTlkPS PATENT FOE 
INVENTIONS, ('()1>VK1(}11T IN DESKJNS AND PEUJS- 
TIIATION OP TEAliE MARKS, uud<T tlui J’atoiits, DosiguK 
and Trade Marks Act, l.SS,*}, with tlui Practict* in Actions for In- 
fringement of iNitents; arrangt'd as a ( 'oinnujutary ou tlie Act, 
with the Pules and l^’orins, and tin Ap^xmdix of Orders nitide in 
Patent Actions. By Willia.m Norton Lawson, M..A., of Lin- 
coln’s lull, BtiiTist(‘r-at-L;ivv, Pet'.order of Pichiuoiid. In 1 vol, 
demy 8vo., lu.s. cloth. 1884 

DOWELL’S INCOME TAX LAWS.- Second Edition. 

JlIE INCOME TAX TAWS at present in force in tlio 
United Kingdom, with pra<dic.ai Notes, A}>pendic,es and a copious 
Index. By Steimien Dowell, M.A., of JAncoln’s Inn, Assistant 
Solicitor of Inland Pevenuu. Second Edition. 1 vol. , demy 8vo. , 
lOs. cloth 1885 


DAVIS’S CRIMINAL LAW CONSOLIDATION ACTS. 

THE CEIMINAL LAW (MINSOLIDATION ACTS, 

1861 ; wdth an Introduction aud practical Notes, illustrated hy 
a copious refcrencit to ('ases decided hy the Court of Criminal 
Appeal. Together with Aljihahetical Tables of OiTeiie.es, as well 
those punishable n])on Summary Conviction as upon 1 ndictment, 
and including the OiTenci's under tlie Now Ikinkrujitcy Act, so 
arranged as to juesont at one view tho jiarticular OtlTaice, the 
old or now Statute upon which it is founded, and the Limits of 
Punishment; and a full Index. By James Edward Davis, 
Esq., Barrister-at-Law. 12mo. IO 5 . cloth. 1801 
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LAW WORKS PUBLISHED BY 


SHELFORD’S SUCCESSION, PROBATE AND LEGACY 
DUTIES.—Second Edition. 

THE LAW relating to the PEOBATE, LEGACY 
and SUCCESSION DUTIES in ENGLAND, IRELAND and 
SCOTLAND, including all the Statutes and the Decisions on 
those Subjects: "with Forms and Official Regulations. By 
Leonard Siii^lford, Esq., of the Middle Temple, Barrister-at- 
Law. The Second Edition, with many Alterations and Additions. 
12mo. IBs. cloth. 1801 


BAYLIS’S LAW OF DOMESTIC SERVANTS. 

By Monckt on.— Fourth Edition. 

THE EIGHTS, DUTIES AND RELATIONS OF 
DOMi:STIC SERVANTS AND THEIR MASTERS AND 
MlSTRhlSSES. With a short Account of Servants’ Institutions, 
&c., and their Advantages. P>y T. Henry Baylis, M.A., 
Barrister-at-Law, of the Inner Temple. Fourth Edition, -^dth 
considerable Additions, by Edward V. Monckton, Esq., B.A., 
Barrister-at-Law, of the Iniuu- Temple. Fscap. 8vo. 2s. 1873 


SEABORNE’S LAW OF VENDORS & PURCHASERS. 
Third Edition. 

A CONCISE MANUAL of tlio LAW of VENDORS 
and FURCHA SEES of RI] AL ITU )1^ERT Y. 3]-d Edition. By 
Hknky Seaborne, Solicitor. FostHvo. 12s. Cf/. cloth. 1884 

*** This u'f>rk is drsiijz/fid to funiish Prorfitiourrs with on f'osi/ im’nns of reference, to tlip. 


StotuUiOr/ Kiidct iiooits (iml J >(<lic\<i.l ]>>’< 
/>rrtf/,(iiid also to bring i/n-sc (luthoritla 
of Stvdrnts. 

“ Tlio book bt'foro iiw conlninn a p^ood 
doal, cHpodally of piacticjil iufonujition 
as 1,<» the eoursc" of convoyaTU*iiip inattci's 
in solicitors’ otticcs, which may ])C use- 
ful to studeills.”— Jnurnol. 

“ We will do Mr. Seubonic the justiec 
to say that wc believe his woi k Avill be. 
of some use to articled and other clerks 
iu solicitors’ otlice.s, wlio Ijave not tbe 
opportunity or iiiclination to refer to tin; 
sbindard works from wliich his is c<au- 
I>iled .” — Lmv Jour tod, 

“ Tlie value of Mr. Henbome’a book 
consists in its ^leinfr the most concise 
sxuninary ever yet published of one of 


isiuus rrguldtiuff thu Trausfvr of Itml Pro- 
V in a i'.oiuj)t./u/i(>ics shape under the ulteution 

the most important branches of t.he 
law. Tlie student will lind this book 
a useful introdnetiiui to a diy ..nd 
difficult subject.” — Law Examiitatioit 
Jon rual, 

‘‘ Intended to funiish a leady means 
of ae('es.s to the enaotments and deci- 
sions p-overninp- that branch of the law.” 
— Thu Times. 

“ The book will be found of u.se to the 
lep-al practitioner, inasmuch as it will, 
so far as rep-ards estahlished points of 
law, be a handier work of reference than 
the lonper treatises we have named.” — 
Atheiiwuin. 


TOMKINS’ INSTITUTES OF ROMAN LAW. 

THE INSTITUTES OF ROMAN LAW. Part I., 
contjiiiiing the Sourco.s of the Roman Law and its External 
History till the Decline of the Eastern and Wt^stern Empires, 
l^y Fredektck Tomkins, M.A., D.O.L., Barrister-at-Law, of 
Lincoln’ s Inn. Roy. 8vo. 1 2^. (To be completed in 3 Parts. ) 1 867 
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MACASKIE’S LAW OF BILLS OF SALE. 

THE LAW EELATING TO BILLS OF SALE : with 
Notes upon Fraudulent Assignments and I’reforences, and the 
Doctrine of Beputed Ownership in Bankruptcy ; and an 
Appendix of Statutes, Precedents and Forms. By Stuart 
Macaskie, of Gray’s Inn, Barrister-at-Ijaw, some time holder 
of a First Class Studentship, Certitioato of Honour, and the 
Barstow Law Scholarship of the Four Inns of Court, &c. Post 
8 vo. 85 . cloth. 

DUE WRY’S EaUITY PLEADER. 

A CONCISE TEEATISE on tho Principlos of EaUITY 
PLEADING, with I’rocodaits. By C. Stewart Drewry, Esq., 
of tho Inner Temple, Barrister-at- Law. 12mo. (is. boards. 


GAITJS’ ROMAN LAW. -By Tomkins and Lemon. 

{D/ulinitrd !>// prrniis.-iioii to Lord ChaocLlor Uitlhrrh'if.) 

THE COMMENTAIHES of GAIUS on tho HOMAN 
LAW: Tivith an English Translation juid Annotations. By 
Frederick J. Tomkins, Esq., M.A., 1).(^’.L., and William 
George Lemon, Es(j[., LL.B., Barristers-at-Law, of Lincoln’s 
Inn. 8 VO. 27 -L extra cloth. 1809 

MOSELEY ON CONTRABAND OF WAR. 

AVHAT IS CONTHABAND OF WAH AND WHAT 
IS N(JT. A Treatise comprising all the American and English 
Authorities on the Subject. By JosErii Moseley, Esq., B.C.L., 
Barristor-at-Law. Post 8vo. 5s. cloth. 1861 


SMITH’S BAR EDUCATION. 

A HISTOHY of EDUCATION for tho ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Pililiv Anstie Smith, Esq., M.A., LL.lb, 
Barristcr-at-Law. 8vo. 9.'?. cloth. 1860 


WILLS ON EVIDENCE.— Fourth Edition. 

AN ESSAY on tho PIMNCIPLES of CIHCIJMSTAN- 
TIAL EVIDENCE. Illustrated by numerous (Jasos. By tho 
late AVilliam Wills, Esq. Fourth Edition. Edited by his Son, 
Alfred Wills, Esq., Bamster-at-Law. 8vo. lOs. cloth. 1862 

LUSHINGTON’S NAVAL PRIZE LAW. 

A MANUAL of NAVAL PRIZE LAW. By Godfrey 
Lusiongton, of the Inner Temple, Esq., Barrister-at-Law. 
Royal 8yo. 10s. 6cf. cloth. 1866 
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LAW WORKS PlIin.lSIlEl) BY 


WAGGETr ON PATENTS. 

THE LAW AND PRACTICE EELATING TO THE 
PB01.0NGATI0N OP THE TERM OF LETTERS PATENT 
FOR INVENTIONS, "svlth full Table of Cases and Synopsis 
of Colonial and Foreign Taiw-s, &c. By J. F. Waggett, M.A., 
Oxon., of Lincoln’s Inn, Barnstor-at-Law. In 1 yol. 8vo., 
Is. cloth. 


HEALES’S HISTORY AND LAW OF PEWS. 

THE HISTORY and the I. AW of CHURCH SEATS 
or PEWS. By Aleked H bales, F.S.A., Proctor in Doctors’ 
Coininons. 2 yols. 8vo. 16, 9. cloth. 1872 

“ Alt(jprot}i(>r wo oun cominond Mr. of tlio /mllior’.s industry, talent and 
IL'jiIos’h book as a well (H)n(‘oiv(‘d and loamiug '.” — Law tfounial. 

Well executed work, which is evidence 


BRABROOK’S WORK ON CO-OPERATION. 

THE LAW and PRACTICE of CO-OPERATIVE or 
INDUSTRIAT. and PROVIDENT SOCIETIES; including the 
Wiiiding-uj) Clauses, to which arc added the Law of Franco on 
the same subject, and Ihnnarks on Trades Unions. By EoWAllD 
W. Biiabrook, F.S.A., of Lincoln’s Inn, Esq., Barrister-at-Law, 
Assistant-Registrar of Friondl j" Societies in England. 6s. cl. 


COOMBS’ SOLICITORS’ BOOKKEEPING. 

A MANUAL OF SOIJCITORS’ BOOKKEEPING: 

comprising practical exemplifications of a concise and simple 
plan of Double Enti’y, yith I^orms of Account and other Books 
relating to Bills of C'osts, Cash, &c., showing their operation, 
giving directions for keeping, posting and balancing them, and 
instructions for drawing costs. Adajitcd for a large or small, 
sole or partnership business. By W. B. Coombs, Law Accountant 
and Costs Draftsman. 1 vol. 8yo. 10s. 6d. cloth. 1868 


*** The varions Accoii/Jii Boohs described in the above tvork, the forms of which are copy- 
right, may be had from the Tublishers, at the prices stated in the work at page 274 . 
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WIGBAM ON WILLS.- Fourtli Edition. 

AN EXiVMINATION OF TFIE EFLES OF LAW 
respectin- the Admission of EXTRINSIC EVIDENCE in Aid 
of the INTEliPRETATlON of WILLS. By the Ri^dit Hon. Sir 
J AMES WiORAM, Knt. Th(^ Fourth Edition, prepared for the ])ress, 
with the sanction of the learned Author, by W. Knox Wigram, 
M.A., of Lincoln’s Inn, Estp, Barrister-at-Law. 8vo. 1 Is. cl. ISiiS 

LAWRENCE'S PARTITION ACTS, 1868 and 1870. 

THE COIMPIILSOEY SAT.E OF REAL ESTATE 
under the BOWERS of tlie PARTI TK )N ACT, 1 HdH, as Ainonded 
by the Partition Act, LS7b. By I’liiLir Henry Lawrence, of 
Lincoln’s Inn, Esq., Rarrivster-at-Jjaw. Svo. 8^. cloth. 1877 

“Mr. LfiWTonoo is evidoiitly ao- stiit. On tli(' sale of laud tlio ■whole 
quainh'd with his .suldert, Ilcovplains .suhj(>< t, is ii))ly treated, and the hook 
th(‘ state of the law ])rcviouH to th(‘ eontains, unirai^st other thinfJTt^, a valu- 
Statutoof 1H(W, and the means )iy whieli ahle sch etion of leaRinff caseH on the 
vinder it i)er.sous may now maintain a subjeet /Vvov. 


BUND’S LAW OF SALMON FISHERIES. 

TILE LAW relating- to tlie SALMON FISHERIES 
of ENGLAND and WALES, us amended hy “The Salmon 
Fishery Act, 1878;” with the Statutes and Citsos. By J. W. 
Willis Bund, M.A., LL.B., of Tnncolu’slnn, Barrister-at-Law, 
Yice-Chainnan Severn Fishery Board, l^ost 8vo. Ids, cl. 1876 

“Mr. Bund has done tin? work I'xeel- “ We havf' always found his opinion 
lentl}^ well, and Tiothinf? fuither in this sound, and his (>xplanatious clear and 
way can he desired .” — The Field. lucid .” — Lund and ]Voie,r. 


TROWER’S CHURCH BUILDING LAWS, Continued 
to 1874. 

. THE LAW of th(t BUILDING of CIIURCIIES, 
PxVRSONAOFS, and SCHOOLS, and of the Division of Parishes 
and Places. By CbiARLES Francis Trower, M.A., of the Inner 
Temple, Esq., J>arrister-at-Jiaw, late Ft^llow of Exeter College, 
Oxford, and late Secretary of Ih-esentations to Lord Chancellor 
Westbury. Post 8vo. cloth. 1874 

llie Suppkincut diai/ he had separatehj., price 1,«. sewed. 


BULLEY & BUND’S NEW BANKRUPTCY MANUAL. 

A MANUAL OF THE LAW AND PRACTICE 
OF BANKRUPTCY as Amended and Consolidated by the 
Statutes of 18()9, with an APlRilNDIX containing the Statutes, 
Ordei’s and Forms. By John F. Bulley, B.A., and J. W. 
Willis Bund, M. A., LL.B., Barristers-at-Law. 12Tno. 16s. cloth. 
With a Supplement including the Orders to April, 1870. 

The Supplement may be had separately^ 1«. sewed. 
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OKE'S MAGISTERIAL SYNOPSIS.— Thirteenth Edit. 

THE MAGTSTEETAL SYNOPSIS : a Practical Guide 
for Magi.strutos, tlicir ClcrkB, SolicitorB, and Constables; com- 
prising Summary Convictions and Indictable OtYenccs, with, thoir 
Penalties, Punisliments, Ihocedure, &c. ; alphuhii.iculhi and 
tabnkirly arrtuajed : w’ith a Copious Index. Thirtee)dh Edition^ 
much vnJnrycd. Ily TliOMAS W. Sauxders, Estp, Metropolitan 
Police Magistrate. In 2 vols. 8vo. b3s. cloth; calf. 1881 

“ Twelve editions in twenty- Synopsis. The law administered 

eight years say more for the prac- by magistrates, like almost every 

tical utility ot this work than any other hraiieh of our jurisprudence, 
number of favourable reviews. Yet goes on gj-owing almost every day 

we feel bound to accord to the of the legal year, and a new edition 

learned liecorder of bath the praise of such a work as this every few 

of having fully maintained in the years means no small amount of 

present edition the wtill-carmid re- labour on the part of the editor, 

putation of this useful book.”— We are glad to see that Mr. 8aun- 

Law Mnpazinc. dors has bestowed greet care in the 

‘‘The industrious, capable and revision of the index, which is now 

P ainstaking liccorder of Bath (Mr. a feature in tlie work .” — Law 
\ W. Saundt'rs) has edited tlie 'J'iiiics. 
twelfth edition of Oke’s Magisterial 


OKE’S HANDY BOOK OF THE GAME LAWS.— 3rd Ed. 

A HANDY BOOK OF THE GAME LAW8; containing 
the whole Law as to Game, JjicoiKje.s and CertificateB, Gun 
Licences, l^oaching Prevention, Trespass, Ibibliits, Deor, Dogs, 
Birds and Poisoned Grain, Sea Birds, AVikl Birds, and Wild 
Fowl, and the Bating of Game throughout the United Kingdom. 
Systematically aiTaiigcd, woth the Acts, Decisions, Notes and 
Forms, &c. Third Edition. With Supplement to 1881, con- 
taining the Wild Birds Prot(;ction Act, 1880, and the Ground 
Game Act, 1880. By J. W. Willis Bund, M.A., LL.B., of 
Lincoln’s Inn, Esq., J3arrister-at-Law' ; Vice-Chairman of the 
Severn Fishery Board. IVjst 8vo. 16s. cloth. 1881 

The Snjyplcrnent may he had separately, ‘2s. 6d. sewed. 

“ A book on the Game Laws, elusion, we would observe that the 

brought up to the present time, present edition of the above work 

and including the recent acts with will he found by legal men or others 

regard to wild fowl, Ac., was much who require any reliable informa- 

iieeded, and Mr. Willis Bund has tioii on any subject connected with 

most opportunely supplied the want the game laws, of the greatest 

by bringing out a revised and en- practical utility, and that landed 

larged edition of the very useful proprietors, farmers, and sports- 

handy book of which the late Mr, men will find ‘ Oke’s Game Laws’ 

Oke was the author .” — The Field. an invaluable addition to their 

“The editorship of the present libraries, and an easy means of 
publication has, we are happy to enlightening themselves on a sub- 
say, fallen into such able hands as ject which closely affects them.” — 
those of Mr. Willis Bund. In con- Land and Water. 
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OKE’S MAGISTERIAL FORMULIST.— Sixth Edition. 

THE MAGISTEIHAL FORMULIST : beinp a Com- 

pleto Colloctidn of FoniiH and Precodonts for practuuil use in 
all Oases out of Quarter Sessions, and in Parocliial Matters, by 
Magistrates, their Clerks, Attornies and Constables. By (Ieorge 
C. Oke. Sixth KfJItioii^ enlarged and iniprov('d. By Thomas 
W. Saunders, Es(p, Metropolitan Police Magistrate. In 1 vol. 
8vo. 38^{. cloth; 43.s’. calf. 1881 

“Mr. SauiiderB lias not boon licnd recciit enactments is of tho 

called upon to perfonn the f imc- very first im})ovtaneo. In selecting 

tions of an annotator merely. Ho Mr. Saundtn's to follow in tho steps 

has had to create, just as Mr. Oke of Mr. Oke the pTihlisliers exercised 

created when he wrote his book. wist; diseretion, and we congi’atu- 

This, of course, has necessitated late both author and publishei*8 

tho eidargement aiul remodelling U}>ou t)u“ complete and vt*ry ex- 

of the index. Xo work probably is cellent manner in whieb this (sditioii 

in more use in the offices of magis- has been prt'pared and is now pro- 

tratesthaiUOke’s Formulist.’ 'J'hat sentt'd to tho profession.” — 

it should ho reliable jind compre- Times. 

OKE’S LAWS AS TO LICENSING INNS, &c. -2nd Edit. 


THE LAWS AS TO LTOENSINO INNS, &c. ; 

oxmtuimng the Licensing Acts, 1872 and 1874, and tho nthor 
Acts in force as to Ale-houst^s, B('<n*-housos, Wine and lh3frosh- 


ment-houses, Shops, c^:c., wh(;ro Intoxicating Licjuoi s are 8(dd, 
and Billiard and Occasional Licences. Systematically arranged, 
with Exi)lanatory Notes, the autliorized l^^ornis of Liceiujos, 
Tables of OlfcncGS, Index, &c. ByGEORGE C. Oke. 2/a/ edit, hy 
W. C. Glen, Esq., Barristcr-at-Law. Post 8vo. 1()5. cloth. 1874 


OKE’S FISHERY LAWS.- Second Edition by Bund. 

THE FISHERY LAWS : A Handy Book of the Fishery 
Laws ; containing the Law as to Fishcri(3s, Private and Jhihlic, 
in tho Inland Waters of England and Wales, ami tin/ Eiush- 
Tsfater Fisheries Preservation Act, 1878. Systematically ar- 
ranged : with the Acts, Decisions, Notes, and Foniis, hy George 
C. Oke. S(‘(‘(ni<l Edition, with Supplomont containing tho Act 
of 1884, with Notes, by J. W. AViLLis Bund, M.A., LL.B., of 
Lincoln’s Inn, Barristcr-at-Law, Chairman of the Severn Fishery 
Board. Post 8vo. bs. cloth, 1884 

The Supplement may he had separately, Is. sewed. 


OKE’S LAW OF TURNPIKE ROADS.—Second Edit. 

THE LAW OF TURNPIKE ROADS ; comprising the 
whole of the General Acts now in force, including those of 1861 ; 
the Acts as to Union of Trusts, for facilitating Arrangements with 
their Creditors; as to the interference by Railways with Roads, 
their Non-repair, and enforcing Contributions from Parishes, 
&c., practically arranged. With Cases, copious Notes, all tho 
necessary Forms, and an elaborate Index, &c. By George 
0. Oke. Second Edition, 12mo. 18s. cloth. 1861 
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T.AW WORKS rURLISHED BY 


CLERKE AND BRETT’S CONVEYANCING AND LAW 
OF PROPERTY ACT, 1881, &c.- Second Edition. 

THE CONVEYANCING AN]) LAW OF PEOPERTY 
ACT, 1881, together with the Vendor and Purchaser Act, 1874, 
and the Solicitors’ llemiin oration Act, 1881. With Notes and 
an Introduction. By Aubrey St. John Clerke, B.A., late 
Scholar and Student of Trinity College, Dublin, and Thomas 
Brett, LL.B. London University, B.A., late Scholar and 
Student of Trinity College, Dublin, Exhibitioner in Beal Pro- 
perty and E(]uity, and Holder of the First Certificate of Honour, 
Michaelmas, 18fi9 ; both of the Middle Temple, Esquires, Bar- 
risters-at-Law. Second Edition, Post 8vo. Is. 6d. cloth. 1882 


“ Tho nliif'f of this work, ilic 

auUjors stiiU' in Hu'ir prrfucc, an* — 
(1) To point, ont th(' various ohanfjfos 
whit'll havt' hccii introtlncctl by the lU'W 
Act into the law and piactico of con- 
voyaiidriir ; (2) to critici/f the ]n'o - 
visitms of tlio Act, ])oiniinK' out ditti- 
rultics likely to arise, jind suw^''estiim' 
nieiiTiH to t'vade those ditticultii s ; (:5) to 
rt'Tuler the work as convenient as 
possible for the ])un)Ose of refer<*nee, 
by fuvnishiny: the reader with a coin- 
preh eiisive index and a complete ttible 
of cases. These objects ajtjtoar to Inive 
been attained. Tin* introductory eluipter 
deals with the etlei't of the Act in a 
nnisterly manner, and shoAvs that, the 
authors are intiniabdy He<]uaint('d with 
the subject in hand. Each section of 
this important Act is then dealt with 
fully, and its effect on the exist in<i' law 
expiained, ^a'ea,t pains bein;^ tako'u to 
exdl attention to the clauses which are, 
and those which are not, of reti'o.spee- 


tive operation ; and the w’ork concludes 
witli a consideration of the Vendor and 
Purf'haser Act, 1874 (w’liich is, of 
couisc, closely connected with the new 
Act), and tla* Solicitors’ Remuneration 
Afd, lS,s]. Th(' w'ork is written, no 
doubt, mainly for the practitioner, hut 
tile st udent who is reading' for exami- 
nat ion next year will rc(iuire an accurate 
kuow'ledf>'e of this Act, and it is very 
doubtful whcth('r lie will ho able to 
UM'et witli a. ix'tter treatise on it than 
that contained in the pat^es being con- 
si( lereil . ” — O' h ’ .s’ h'utal. 

“ft i.s not ])ossible to exaggerate the 
utility of the work brought out by 
Mi'ssr.s. Uleike and Brett. No student 
or practitiom'r wdio desire.s to ho ac- 
(juainted with tlie latest phase of real 
]>roi)erty legislation ought to he with- 
out it. Idle a,ul.hor,s are to he con- 
graiidated upon the speed with whAh 
they have brought out the volume.” — 
Laxi: Kxaniinatidii Journal. 


CLERKE & BRETT’S CONVEYANCING ACT, 1882, &c. 

THE CONVEYANCING ACT, 1882, togotlier with the 
Gencrtil Order made in pursuance of the Solicitors’ Bemuncra- 
tion Act, 1881 , with Notes. By Aubrey St. John Clerke, B. A. , 
and Thomas Brett, LL.B., B.A., both of the Middle Temple, 
Esquires, Barristers-at-Law. Post 8vo., 2s. Gd. sowed. 1882 


Being a Supplement to the Second Edition of the work hy the same 
Authors on the “ Conveyancing and Law of Property Act^ 1881.' 
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HUNT’S BOUNDARIES, FENCES & FORESHORES. - 
Third Edition. 

A TEEATISE on the LAW of BOUNDARIES and 
FENCES in relation to tlio Sea-shore and Sea-bod ; Fublio 
and Private Eivers and Lakes ; Mines and Private Properties 
Generally ; Pailways, Highways, and other Ways and Beads, 
Canals, and Waterworks; Parishes and Counties; Inclosures, 
&c. Together with the Buies of Evidence and the Komedies 
applicable thereto, and including the Law of l^irty- walls and 
I’arty-structures, both Generally and within the Metropolis. 
Third Edition. By ARciiinALi) "B rown, Es(p, of the Middle 
Temple, Barrister-at-Liiw. In 1 vol. post Svo. 14 . 9 . cloth. 1884 

“ Thert' aro low more foililc Houreos llie Hoasliore and the MibjectH of Hea 
of litif»-ation than those d('alt with in walls and oommi8.sions of sewers.” — 
Mr. llunt’s valuablo book. It is sulti- Lnw Tim>s. 

cient hero to say that tho volume oii^ht “Mr. Hunt ohoso a pood subp'ct for 
to have a larpi'r ciiriilation than ordi- a sojiaratc trcati.so on Houiidaru’s and 

narily belongs to law books, that it Fc'Hcos and Itiglits t.o tlio tSeaslioro, and 

ought to bo found in ovory oountry wo aro not sui’pri.sc'd to lind that a 

pontloman’s library, that tho casos aro, MOot)ud ('ililion of his book lia.s boon 

brought down to tlio latest dat(', and oalhsl for. Tin- pn'sont edition oontains 
that it is oarofnlly pr<']iarod, ol(>nrly nmob lu'w matli r. 'i'bo oba]>U'r (^hih;- 
WTitten and well edited .” — haw M<uj^ cially wJiioh tioats on rigid s of property 
azint'. on tin' soasbort', wliiob lias boon gioatly 

“ It speaks well for this book, that it oxtondod. Additions have boon also 

has so soon passed into a soooT\d edition. made to the ohaittors relat ing to tho 

That its utility has lx.'on appn'ciated is huicmg of th(' proja'i’ty of mine owners 

shown hy its success. Mr. Hunt has and railway companios All tlu' cases 

availed himself of the opportunity of a whieh have Inaui decided sineo the work 

second edition to note up all (he oa.soH to lirst appeared have be(>n introduced in 

this time, and to extend eciusiderahly their proj)er place.'*, I'hus it -will be, 

some of the chapters, c.specially that seen this n<'W('diti(m has a considerably 

which treats of rights of property on enhanced value.”— 


RUEGG’S EMPLOYERS’ LIABILITY ACT. 

A TREATISE upon the EMl’LOYERS’ LIABILITY 
ACT, 1880, with Buies, Forms and Decided Casos. By A. II. 
Buegg, of tho Middle Temple, Barristor-at-Law. 1 vol. post 
Svo. 08 . cloth. 1881 


COLLIER’S LAW OF CONTRIBUTORIES. 

A TREATISE on the LAW OE CONTRIBUTORIES 
in the Winding-up of Joint-Stock Companies. By Bo beet 
Collier, of the Inner Temple, Esq., Blirristor-at-Law. Post 8vo. 
9s. cloth. 1875 

“Mr. Collier’s general an-angement “Mr. Collier has not shrunk from 
appears to have been carefully devised, pointing out liis views as to the recon- 
and is probably as neat as the nature cilability of apparently conflicjting deei- 
of the subject admits of. It is impos- sions or as to many points on which the 

sible after a perusal of the hook to law is still uns«3ttlc(i ; without making 

doubt that the author has honestly any quotations for the purpose of illus- 

studied the subject, and has not con- ti-ating the above remju'ks, we tliiuk we 

tented himself with the practice of are jnstitied in commending this treatise 
piecing together head notes from re- to the favourable consideration of the 
ports.” — Solicitors’ Journal. profession.” — Law Journal, 
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LAW WORKS PUBLISHED BY 


THE BAH EXAMINATION JOTJIINAL. 

THE BAE EXAMINATION JOUENAL, containing 
tlie Examination Papers on all the subjects, with Answers, sot 
at the General Examination for Call to the Bar. Edited by 
A. I). Tyssen, B.C.L., M.A., Sir K. K. Wilson, Bart., M.A., 
and W. I-). Edwards, LL.B., Barristers-at-Law. 3s. each, by 
post 3s. 1(/. Nos. 3, G, 9, 10, 11, 12, 13, 14, lo and IG, Hil. 
1872 to Hil. 1878, both inclusive, may now be had. 

%• No. 13 is a douhlt number^ prU-.e 6s., by post fo. 2c?. Nos. 1, 2, 4, 5, 7 and 8 are out 
of print. 

THE PRELIMINAHY EXAMINATION JOURNAL, 

And Students’ Literary Magazine. 

Edited by James Erle Benuam, formerly of King’s College, London; 
Author of “The Student’s Examination Guide,” &e. 

Now Complete in Eighteen Numbers, containing all the Questions, with Answer*, 
from 1871 to 1876, and to be had in 1 Vol. 8vo., price 18s. cloth. 

Nos. I. to XVIII. may still be had, price Is. each, by post Ls. \d. 


CUTLER’S CIVIL SERVICE OF INDIA. 

ON EEPOETING CASES for their PEEIODICAL 
EXAMINATIONS by SELECTED CANDIDATES for the 
CIVIL SEEVICE of* INDIA. Being a Lecture delivered on 
Wednesday, June 12, 18G7, at King’s College, London. By 
John Cutler, B.A., of Lincoln’s Inn, Barristcr-at-Law, Pro- 
fessor of English Law and Jurisprudence, and Professor of 
Indian Jurisprudence at King’s College, London. 8vo. Is. 


BROWNING’S DIVORCE AND MATRIMONIAL 
PRACTICE. 

THE PEACTICE and PEOCEDUEE of the COUET 
for DIVOECE AND MATEIMONIAL CAUSES, including 
the Acts, Eules, Orders, Copious Notes of Cases and Forms of 
Practical Proceedings, with Tables of Costs. By W. Ernst 
Browning, Esq., of the Inner Temple, Banister-at-Law. Post 
8yo. 8s. cloth. 1862 


PHILLIPS’S LAW OF LUNACY. 

THE LAW CONCEENING LUNATICS, IDIOTS, 
and PEESONS OE UNSOUND MIND. By Charles P. 
Phillips, M.A., of Lincoln’s Inn, Esq., Barrister-at-Law, and 
Commissioner in Lunacy. Post 8 vo. 188. cloth. 1858 
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LAND LAWS. 

STATEMENT OF THE LAND LAWS. By tEo 
Council of the Incorporated Law Society of the United King- 
dom. Royal 8vo. la. sewed ; by post la. \d, 188G 


UNDERHILL’S ‘‘FREEDOM OF LAND.” 

FREEDOM OF LAND,” and WHAT IT IMPLIES. 
By ARTirim Undehiiill, LL.D., of Lincoln’s Inn, Barrister-at- 
Law. 8vo. la. sewed; by post la. Id, 


HOLLAND ON THE FORM OF THE LAW. 

ESSAYS upon the FORM of tlio LAW. By Thomas 
Erskine Holland, M.A., Fdlow of Exeter College, and 
Chichele Professor of International Law in the University of 
Oxford, and of Lincoln’s Inn, Esq., Barrister-at-Law. 8vo. 
7s. 6d. cloth. 1870 


WRIOHT ON THE LAW OF CONSPIRACY. 

THE LAW OF CRIMINAL CONSPIRACIES AND 
AGREEMENTS. By R. S. Wright, of the Inner Temple, Bar- 
rister-at-Law, Fellow of Oriel Coll., Oxford. 8vo. 4s. cloth. 1878 


CHITTY, Jun., PRECEDENTS IN PLEADING.— Third 
« Edition. 

CHITTY, Jun., PRECEDENTS in PLEADING; with 
copious Notes on Practice, Pleading and Evidence, by the late 
Joseph Chitty, Jun., Esq. Third Edition. By the late 
Tompson Chitty, Esq., and by Leoekic Temple, R. G. 
Williams, and Charles Jeffery, Esqrs., Barristers -at- 
Law. Complete in 1 vol. roj-al 8vo. 3H8. cloth. 18G8 


The Doctrine of Continuous Voyages as applied to 

CONTRABAND of WAR and BLOCKADE, contrasted with the 
DECLARATION of PARIS of 1886. By Sir Travers Twiss, 
Q.C., D.C.L., &c., &c., Pre.sident of the Bremen Conference, 
1876. Read before the Association for the Reform and Codifi- 
cation of the Law of Nations at the Antwerp Conference, 1877. 
8vo. 2s. 6cZ. sewed. 
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LAW WORKS PUBLISHED BY 


Mr. Justice Lush’s Common Law Practice. By Dixon. 

Third Edition. LtJSII’S I'EACTICE of tho SUrERIOR 
COURTS of COMMON LAW at WESTMINSTER, in Actions 
and Proceedings over which they have a common Jurisdiction; 
with Introdnctorj" Treatises respecting Parties to Actions; Attor- 
nios and Town Agents, their Qualifications, Eights, lluties, 
Privileges and Disabilities; tho Mode of Suing, whether in 
Person or by Attorney, in Ponna Pauperis, &c. &c. &c. ; and 
an Appendix, containing the authorized Tables of Costs and 
Poes, Forms of Proceedings and Writs of Execution. Third 
Edition. Ey JosEPU Dixon, of Lincoln’s Inn, Esq., Barrister- 
at-Law. 2 vols. 8vo. 46.3. cloth. 1865 


The Law and Facts of the Alabama Case with Reference 

to the Genova Arbitration. By James O’Dowu, Esq., Barrister- 
at-Law. 8vo. 2s. sewed. 


Gray’s Treatise on the Law of Costs in Actions and 

other PEOCEELINGS in the Courts of Common Law at 
Westminster. By John Guay, Esq., of the Middle Temple, 
Barrister- at-Law. 8vo, 215. cloth. 1853 

Rules and Regulations to be observed in all Causes, 

SUITS and I’EOCEEDINGS in.stituted in tho Consistory Court 
of London from and after tho 26th June, 1877. By Order of 
the Judge, Eoyal 8vo. D, sowed. 


Pulling’s Practical Compendium of the Law and Usage 

of MEEC’ANTILE ACC'OUNTS ; describing the various Eules 
of Law affecting them, tho ordinary mode in which they are 
entered in Account Books, and the various Pomis of Proceeding, 
and Eules of Pleading, and Evidence for their Investigation at 
Common Law, in E(|iiity, Bankrnptcy and Insolvency, or by 
Arbitration. With a SUPPLEMENT, containing the Law of 
Joint Stock Companies’ Accounts, nnder tho Winding-up Acts 
of 1848 and 1846. By Alexander Pulling, Esq., of the Inner 
Temple, Barrister-at-Law. 12mo. 95. boards. 


Foreshore Rights. Reportof Case of Williams?;. Nicholson 

for removing Shingle from tho Eoreshoi'e at Withernsea. Heard 
31st May, 1870, at Hull. 8vo. I 5 . sewed. 

Hamel’s International Law. — International Law in con- 
nexion Math Munici}ial Statutes relating to tho Commerce, 
Eights and Liabilities of the Subjects of Neutral States pending 
Foreign War; considered with reference to the Case of the 
“Alexandra,” seized under the pro\’isions of the Foreign 
Enlistment Act. By Felix Hargrave Hamel, of the Inner 
Temple, Barrister-at-Law. Post 8vo. Ss. sewed. 
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Eeyser on the Law relating to Transactions on the 

STOCK EXCHANGE. By Henry Keyser, Esq., of tho 
• Middle Temple, Barrister^at-Law. 12mo. 8s. cloth. 

A Memoir of Lord Lyndhurst. By William Sidney 

Gibson, Esq., M.A., E.S.A., Barristor-at-Law, of Lincoln’s 
Inn. Second Edition, enlarged. 8vo. 2s. Od. cloth. 

The Laws of Barbados. (By Authority.) Boyal 8vo. 2is. cl. 
Pearce’s History of the Inns of Court and Chancery; 

with Notices of their Ancient Discipline, Buies, Orders and Cus- 
toms, Headings, Moots, Mas([ues, Btivels and Entertainments, 
including an account of the Eniineiit Mon of the Four Learned 
and Honourable Societies— Lincoln’s Inn, the Inner Toin])lo, tho 
Middle Temple, and Gray’s Inn, &c. By llOBERT B. l^EARCE, 
Esq., BaiTister-at-J.(aw. 8vo. cloth. 

A Practical Treatise on the Law of Advowsons. By 

J. Mirehouse, Es(p, Barrister-at-Law. 8vo. Hs. boards. 

Williams’ Introduction to the Principles and Practice 

of Pleading in the Superior Courts of Law, embracing an Outlino 
of tho whole I’roca^edings in an Action at Liiw, on Motion and at 
J udges’ Chambers ; together with tho Buies of Pbiading arid Prac- 
tice, and Forms of all the })rinci])al Proceedings. By Watkin 
Williams, M.P,, of tho Inner Tenq)le, Esq., Banister-at-Law. 
8vo. 128. cloth. 

The Lord’s Table: its true Eubrical Position. The 

Purchas Judgment not i-eliahle. Tlio Power of tho Laity and 
Churchwardens to prevent liomanizing. Suggestions to tho 
Laity and Parish(‘.s for the due ordering of the Table at Cum- 
mfliiion Time. The Bubih^al Ihsition of tho Celebrant. By 
H. F. NArrER, Solicitor. 8vo. 18. sewtKl. 

Deane’s Law of Blockade, as contained in the Judgments 

of Dr. Lushington and tho Cases on Blockade decided duiing 1854. 
By J. P. Deane, D.C.L.,AdvocateinDoetors’Commoii8. 8vo.108.cl. 

Linklater’s Digest of and Index to the New Bankruptcy 

ACT, and tho accoinpan\ing Acts of 1809. By John Ltnklater, 
Solicitor. Second Edition. Impoiial 8vo. 08. (k/. sewed. 

Pothier’s Treatise on the Contract of Partnership. 

Translated from the Erench, with Notes, by 0. D. TuDOR, Esq. 
Barrister-at-Law. 8vo. 5s. cloth. 

Norman’s Treatise on the Law and Practice relating to 

LETTEBS PATENT for INVENTIONS. By John Paxton 
Norman, M.A., of the Inner Temple, Barristor-at-Law. Post 
8vo. 7s. 6d. cloth. 
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LAW WORKS PUBLISHED BY 


Saint on Registration. Voters and their Registration : 

comprisiDg ttio Representation of the People Act, 1884 ; and the 
Registration, Redistribution of Seats, and Medical Relief Dis- 
qualification Removal Acts, 1885; with Notes and Index. By 
J. J. Heath Saixt, Esq., B.A., of the Inner Temple, Barrister- 
at-Law. In 1 vol. post 8vo, lOs. GcL cloth. 1885 

Saint’s Registration Cases. Second Edition. A Digest 

of PARLIAMENTARY and MUNICIPAL REGISTRATION 
CASES. Containing an Abstract of the Cases Decided on 
Appeal from the Decisions of Revising Barristers during the 
T^oriod commencing 1843 and ending 1886. Second Edition. 
By John James Heath Saint, Esq., B.A., of the Inner Temple 
and Midland Circuit, Barrister-at-Law, Recorder of Leicester, 
Author of “Saint’s Manual of Registration.” In 1 vol. post 
8vo. 12s. cloth. 1887 

Mozley, The Married Women’s Property Acts, with an 

Introduction and Notes on the Act of 1882. 8vo. 28. Gd. sewed. 

1883 

Francillon’s Law Lectures. Second Series. Lectures, 

ELEMENTARY and FAMILIAR, on ENGLISH LAW. By 
James Fkancillon, Es(p, County Court Judge. First and 
Second Series. 8vo. 8s. each, cloth. 

Gaches’ Town Councillors and Burgesses Manual. The 

TOWN CpUNCILT/lRS AND BURGESSES MANUAL: a 
popular Dig(jst of Muni(a])al and Sanitary Law, with informa- 
tion as to Chart('rs of Incorporation, and a useful Collection of 
Forms, es])ecially adajitod for newly incor])orated Boroughs. 
By Louis Gaches, LL.M., B.A., of the Inner Teuqde, Esq., 
Barristor-at-Law. I*ost 8vo. 78. cloth. 

Parkinson’s Handy-Book for the Common Law Judges’ 

CHAMBERS. By Geo. H. Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 78. cloth. 

A Treatise on the Law of Sheriff, with Practical Forms 

and Precedents. By Rtchakd Clakke Sewell, Esq., D.C.L., 
Barristor-at-Law'', I’ellow of Magdalen College, Oxford. 8vo. \l. Is. 

Fearne’s Chart, Historical and Legigraphical, of Landed 

Property in England, from the time of the Saxons to the present 
.®ra, displaying at one vieAV the Tenures, Modes of Descent and 
Power of Alienation of Lands in England at all times during that 
Period. On a sheet, coloured, (Is. ; on a roller, 88. 

The Ancient Land Settlement of England. A Lecture 

delivered at University College, London, October 17th, 1871. 
By J. W. Willis Bund, M.A., Professor of Constitutional Law 
and History. 8vo. Is. sowed. 
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lEcclediasettcal Eatu. 

The Case of the Eev. G. C. Gorham against the Bishop 

of Exetor, as heard and dotenniiied by the Judioial Committoo 
of the Privy Coiincil on appeal from the Arches Court of C;anter- 
bury. By Edwahd F. Moore, M.A., Barristor-at-Law, Author 
of Moore’s Privy Council Rimorts. Royal 8vo. Ns. cloth. 

Coote’s Practice of the Ecclesiastical Courts, with Forms 

and Tables of Costs. By Henry Charles Ooote, Proctor in 
Doctors’ Coinmf)ns, &c. One thick vol. 8vo. 2H.s. l)oards. 

Burder v. Heath. Judgment delivered on November 2, 

1861, by the Right Honoralde Steetien Lushington, D.O.L., 
Dean of the Arches. Folio, Is. sewed. 

The Law relating to Ritualism in the United Church of 

England and Ireland. By F. H. Hamel, Es(p, Barrister-at- 
Law. 12mo. Ls. sewed. 

Archdeacon Hale’s Essay on the Union between Church 

and STATE, and the Establishment by T^aw of the Protestant 
Reformed Religion in England, Ir(‘land find Scotland. By 
W. H. Hale, M.A., Arclideiicou of London. Svo. sewed. 

Judgment of the Privy Council in the Case of Hebbert 
V. Purchas. Edited by Edward Bullock, of tlio Inner Temple, 
Barrister-at-Tjaw. Royal Hvo. 2.s. (id. 

Judgment delivered by Right Hon. Lord Cairns on behalf 

of the Judicial Committee of the Ib’ivy Council in the Case of 
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